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QUESTIONS PRESENTED

6HFWLRQ� ����D�� RI� WKH�(PSOR\HH�5HWLUHPHQW� ,QFRPH�
6HFXULW\�$FW� RI� ����� �´(5,6$µ��� ���8�6�&�� �� �����D���
SURYLGHV�WKDW�(5,6$�´VKDOO�VXSHUVHGH�DQ\�DQG�DOO�6WDWH�
ODZV�LQVRIDU�DV�WKH\�PD\�QRZ�RU�KHUHDIWHU�UHODWH�WR�DQ\�
HPSOR\HH�EHQHÀW�SODQ�µ�$������0LFKLJDQ�$FW�LPSRVHV�D�WD[�
RQ�(5,6$�3ODQ�$GPLQLVWUDWRUV�HTXDO�WR�D�SHUFHQWDJH�RI�
SD\PHQWV�WKH\�PDNH�IRU�KHDOWKFDUH�VHUYLFHV�UHQGHUHG�WR�
WKH�FRYHUHG�0LFKLJDQ�UHVLGHQWV�LQ�0LFKLJDQ��7R�DGPLQLVWHU�
WKLV�WD[��0LFKLJDQ�LPSRVHV�D�EHY\�RI�UHFRUGNHHSLQJ�DQG�
UHSRUWLQJ� UHTXLUHPHQWV� RQ�(5,6$�SODQV�� 3HWLWLRQHU·V�
FKDOOHQJH�WR�WKH�FRQVWLWXWLRQDOLW\�RI�WKLV�WD[�UHJLPH�XQGHU�
WKH� H[SUHVV� SUHHPSWLRQ� SURYLVLRQV� RI�(5,6$� �� ����D��
ZDV�UHMHFWHG�LQLWLDOO\�E\�WKH�6L[WK�&LUFXLW�LQ�������,Q�WKH�
&LUFXLW�&RXUW·V� YLHZ�� WKH�0LFKLJDQ� WD[� GLG� QRW� ´UHODWH�
WR�DQ\�>(5,6$@�EHQHÀW�SODQµ�EHFDXVH�LW�GLG�QRW�GLUHFWO\�
UHJXODWH�SODQ�DGPLQLVWUDWLRQ�DQG�LPSRVHG�RQ�(5,6$�SODQV�
RQO\�UHSRUWLQJ�DQG�UHFRUGNHHSLQJ�REOLJDWLRQV�́ DQFLOODU\µ�
RU�´LQFLGHQWDOµ�WR�WKH�6WDWH·V�WD[DWLRQ�VFKHPH��3HWLWLRQHU�
sought certiorari� LQ� WKLV�&RXUW�� $IWHU� LWV� GHFLVLRQ� LQ�
Gobeille v. Liberty Mut. Ins. Co.�� ����6��&W������ �������
�´Gobeilleµ��� WKH�&RXUW� JUDQWHG� 3HWLWLRQHU·V� SHWLWLRQ��
YDFDWHG� WKH� GHFLVLRQ� EHORZ� DQG� UHPDQGHG� IRU� IXUWKHU�
FRQVLGHUDWLRQ�LQ�OLJKW�RI�Gobeille��2Q�UHPDQG��WKH�6L[WK�
&LUFXLW� HVVHQWLDOO\� UHLQVWDWHG� LWV� YDFDWHG� RSLQLRQ� E\�
UHO\LQJ�RQ�D�VWURQJ�SUHVXPSWLRQ�DJDLQVW�SUHHPSWLRQ�RI�
VWDWH�WD[�ODZV�DQG�OLPLWLQJ�������D��SUHHPSWLRQ�WR�VWDWH�
LQWHUIHUHQFH�ZLWK�WKH�́ DGPLQLVWUDWLRQ�RI�HPSOR\HH�EHQHÀW�
plansµ��HPSKDVLV�LQ�RULJLQDO���,W�GLVWLQJXLVKHG�Gobeille as 
DGGUHVVLQJ�́ RQO\�GLUHFW�UHJXODWLRQV�RI�IXQGDPHQWDO�>SODQ@�
IXQFWLRQVµ�DQG�UHOLHG�RQ�WKLV�&RXUW·V�SDVVLQJ�PHQWLRQ�LQ�
Gobeille�RI�De Buono v. NYSA-ILA Medical & Clinical 
Services Fund������8�6��������������´De Buonoµ��WR�XSKROG�



ii

ZKDW�LW�GHHPHG�WR�EH�0LFKLJDQ·V�́ LQFLGHQWDO�UHSRUWLQJ�DQG�
UHFRUG�NHHSLQJµ�GHPDQGV�RQ�(5,6$�SODQV��7KH�TXHVWLRQV�
QRZ�SUHVHQWHG�DUH�

��� :KHWKHU�WKH�6L[WK�&LUFXLW·V�GHWHUPLQDWLRQ�
WKDW�WKH�0LFKLJDQ�WD[��LQFOXGLQJ�LWV�UHSRUWLQJ�
DQG� UHFRUGNHHSLQJ� REOLJDWLRQV�� GRHV� QRW�
´UHODWH�WRµ�HPSOR\HH�EHQHÀW�SODQV�DQG�LV�QRW�
SUHHPSWHG�E\�(5,6$�������D��FRQÁLFWV�ZLWK�
Gobeille�DQG�RWKHU�GHFLVLRQV�RI�WKLV�&RXUW��
DQG

��� :KHWKHU� WKH� 6L[WK�&LUFXLW·V� FRQVWULFWHG�
UHDGLQJ� RI�Gobeille� DQG� WKH� LQFUHDVLQJ�
WHQGHQF\�RI�6WDWHV�WR�LPSRVH�RQHURXV�QHZ�
ÀQDQFLDO�DQG�DGPLQLVWUDWLYH�UHTXLUHPHQWV�
RQ�(5,6$� SODQV� UHTXLUHV� WKLV� &RXUW� WR�
IXUWKHU�HODERUDWH�Gobeille’s teaching.
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PARTIES TO THE PROCEEDING

3HWLWLRQHU� 6HOI�,QVXUDQFH� ,QVWLWXWH� RI� $PHULFD��
,QF��ZDV� WKH�SODLQWLII�DSSHOODQW� LQ� WKH�FRXUW�RI�DSSHDOV��
5HVSRQGHQWV�5LFN� 6Q\GHU�� LQ� KLV� RIILFLDO� FDSDFLW\� DV�
*RYHUQRU�RI�WKH�6WDWH�RI�0LFKLJDQ��5��.HYLQ�&OLQWRQ��LQ�
KLV�RIÀFLDO�FDSDFLW\�DV�'LUHFWRU�RI�WKH�2IÀFH�RI�)LQDQFLDO�
DQG�,QVXUDQFH�5HJXODWLRQ�RI�WKH�6WDWH�RI�0LFKLJDQ��DQG�
$QGUHZ�'LOORQ��LQ�KLV�RIÀFLDO�FDSDFLW\�DV�7UHDVXUHU�RI�WKH�
6WDWH�RI�0LFKLJDQ��ZHUH�WKH�GHIHQGDQWV�DSSHOOHHV�LQ�WKH�
FRXUW�RI�DSSHDOV�
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CORPORATE DISCLOSURE STATEMENT

6HOI�,QVXUDQFH�,QVWLWXWH�RI�$PHULFD��,QF��LV�D�QRW�IRU�
SURÀW�WUDGH�DVVRFLDWLRQ�WKDW�LV�RUJDQL]HG�DV�D�FRUSRUDWLRQ�
XQGHU�WKH�ODZV�RI�&DOLIRUQLD��6,,$�KDV�QR�SDUHQW�DQG�QR�
SXEOLFO\�KHOG�FRPSDQ\�RZQV�PRUH�WKDQ�����RI�LWV�VWRFN�
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3HWLWLRQHU�6HOI�,QVXUDQFH�,QVWLWXWH�RI�$PHULFD��,QF��
�´6,,$µ��UHVSHFWIXOO\�VXEPLWV�WKLV�SHWLWLRQ�IRU�D�ZULW�RI�
FHUWLRUDUL� WR� UHYLHZ� WKH� MXGJPHQW�RI� WKH�8QLWHG�6WDWHV�
&RXUW�RI�$SSHDOV�IRU�WKH�6L[WK�&LUFXLW�

OPINIONS BELOW

7KH�RSLQLRQ�RI� WKH�8QLWHG�6WDWHV�&RXUW�RI�$SSHDOV�
IRU� WKH�6L[WK�&LUFXLW� �$SS�� �D²��D�� LV� UHSRUWHG� DW� ����
)��G�������WK�&LU���������7KH�RUGHU�RI�WKH�6XSUHPH�&RXUW�
JUDQWLQJ�D�ZULW�RI�FHUWLRUDUL��YDFDWLQJ�WKH�MXGJPHQW�DQG�
UHPDQGLQJ� WKH� FDVH� WR� WKH�6L[WK�&LUFXLW� LV� UHSRUWHG�DW�
����6��&W���������������7KH�RULJLQDO�RSLQLRQ�RI�WKH�6L[WK�
&LUFXLW��$SS����D²��D��LV�UHSRUWHG�DW�����)��G�������WK�&LU��
�������7KH�GHFLVLRQ�RI� WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�
IRU� WKH�(DVWHUQ�'LVWULFW� RI�0LFKLJDQ� �$SS�� ��D²��D�� LV�
QRW�UHSRUWHG��EXW�LV�DYDLODEOH�DW�1R�����������������:/�
���������(�'��0LFK��6HSW�����������

JURISDICTION

7KH� MXGJPHQW� RI� WKH� FRXUW� RI� DSSHDOV�ZDV� HQWHUHG�
RQ� -XO\� ��� ������ $SS�� ��D�� 3HWLWLRQHU·V� DSSOLFDWLRQ� WR�
H[WHQG�WKH�WLPH�WR�ÀOH�WKH�SHWLWLRQ�IRU�FHUWLRUDUL�WR�DQG�
LQFOXGLQJ�2FWREHU����������ZDV�JUDQWHG�E\�-XVWLFH�.DJDQ�
RQ�6HSWHPEHU� ���� ������2UGHU��1R�� ��$���� �8�6��6HSW��
���� �������7KLV�&RXUW� KDV� MXULVGLFWLRQ� XQGHU� ���8�6�&��
�����������7KH�MXULVGLFWLRQ�RI�WKH�GLVWULFW�FRXUW�ZDV�LQYRNHG�
XQGHU����8�6�&���������
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PERTINENT CONSTITUTIONAL, STATUTORY 
AND REGULATORY PROVISIONS

7KH�6XSUHPDF\�&ODXVH� SURYLGHV� LQ� UHOHYDQW� SDUW�� 
´>7@KH�ODZV�RI�WKH�8QLWHG�6WDWHV�������VKDOO�EH�WKH�VXSUHPH�
/DZ�RI� WKH�/DQG� �� �� �� DQ\�7KLQJ� LQ� WKH�&RQVWLWXWLRQ� RU�
/DZV�RI�DQ\�6WDWH�WR�WKH�&RQWUDU\�QRWZLWKVWDQGLQJ�µ�8�6��
ConSt. art. VI, cl. 2.

6HFWLRQ� ����D�� RI� WKH�(PSOR\HH�5HWLUHPHQW� ,QFRPH�
6HFXULW\�$FW� RI� ����� �´(5,6$µ��� ���8�6�&�� �� �����D���
SURYLGHV�LQ�SDUW�

([FHSW� DV� SURYLGHG� LQ� VXEVHFWLRQ� �E�� RI� WKLV�
VHFWLRQ��WKH�SURYLVLRQV�RI�WKLV�VXEFKDSWHU�DQG�
VXEFKDSWHU�,,,�RI�WKLV�FKDSWHU�VKDOO�VXSHUVHGH�
DQ\�DQG�DOO�6WDWH�ODZV�LQVRIDU�DV�WKH\�PD\�QRZ�
RU�KHUHDIWHU�UHODWH�WR�DQ\�HPSOR\HH�EHQHÀW�SODQ�
GHVFULEHG�LQ�VHFWLRQ������D��RI�WKLV�WLWOH�DQG�QRW�
H[HPSW�XQGHU�VHFWLRQ������E��RI�WKLV�WLWOH��7KLV�
VHFWLRQ�VKDOO�WDNH�HIIHFW�RQ�-DQXDU\���������

3HUWLQHQW�SURYLVLRQV�RI�WKH�0LFKLJDQ�+HDOWK�,QVXUDQFH�
&ODLPV�$VVHVVPHQW�$FW��0LFK��&RPS��/DZV�������������et 
seq���WKH�́ 0LFKLJDQ�$FWµ�RU�WKH�́ $FWµ��DQG�LWV�LPSOHPHQWLQJ�
UHJXODWLRQV��0LFK��$GPLQ��&RGH�U���������²���������DUH�
UHSURGXFHG�DW�$SS����D²��D�

STATEMENT OF THE CASE

I. Background

(5,6$�FRPSUHKHQVLYHO\�UHJXODWHV�HPSOR\HH�EHQHÀW�
SODQV� QDWLRQZLGH�� HQFRXUDJLQJ� HPSOR\HUV� WR� HVWDEOLVK�
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SHQVLRQ� DQG�ZHOIDUH� EHQHÀW� SODQV� YROXQWDULO\��(5,6$�
VWUHDPOLQHV� DQG� HFRQRPL]HV� SODQ� DGPLQLVWUDWLRQ� DQG�
SUHHPSWV�VWDWH�UHJXODWRU\�LQFXUVLRQV�WR�DYRLG�WKH�FRQÁLFWV�
DQG� H[SHQVH� WKDW�ZRXOG� UHVXOW� LI�(5,6$� SODQV�ZHUH�
VXEMHFW�WR�EXUGHQV�XQGHU�D�PXOWLSOLFLW\�RI�VWDWH�ODZV��See, 
e.g., N.Y. State Conference of Blue Cross & Blue Shield 
Plans v. Travelers Ins. Co�������8�6����������²����������
�´7UDYHOHUVµ��� Ingersoll-Rand Co. v. McClendon�� ����
8�6�������������������7KH�SUHHPSWLRQ�RI�´UHODWH>G@µ�VWDWH�
ODZV�LV�QRW�FRQÀQHG�WR�VWDWH�ODZV�WKDW�GLUHFWO\�UHJXODWH�
(5,6$�SODQV�� ,QVWHDG�� 6HFWLRQ� ����D�� EURDGO\� DSSOLHV�
ZKHQHYHU�´WKH�HIIHFW�RI�WKH�VWDWH�ODZ�RQ�(5,6$�SODQVµ�LV�
LQFRPSDWLEOH�ZLWK�WKH�IHGHUDOO\�SURWHFWHG�VSKHUH��Egelhoff 
v. Egelhoff�� ����8�6�� ����� ���� ������� �LQWHUQDO� FLWDWLRQV�
RPLWWHG���$V�WKLV�&RXUW�KDV�REVHUYHG��D�IXQGDPHQWDO�JRDO�
RI�(5,6$� LV� ´QDWLRQDOO\� XQLIRUP�SODQ� DGPLQLVWUDWLRQ�µ�
DQG�´>X@QLIRUPLW\�LV�LPSRVVLEOH�������LI�SODQV�DUH�VXEMHFW�WR�
GLIIHUHQW�OHJDO�REOLJDWLRQV�LQ�GLIIHUHQW�VWDWHV�µ�Id. at 148.

(5,6$�UHTXLUHV�DOO�ZHOIDUH�EHQHÀW�SODQV��LQFOXGLQJ�
KHDOWK� SODQV� WKDW� SURYLGH�PHGLFDO�� GHQWDO� DQG� YLVLRQ�
FRYHUDJH��WR�GHVLJQDWH�D�SODQ�DGPLQLVWUDWRU��See����8�6�&��
�����������&�)�5���������������SODQV�PXVW�´KDYH�DW�OHDVW�
RQH�QDPHG�ÀGXFLDU\�ZKR�VHUYHV�DV�SODQ�DGPLQLVWUDWRUµ���
)RU�VHOI�LQVXUHG�SODQV�WKDW�UHTXLUH�WKH�SD\PHQW�RI�EHQHÀWV�
E\�HPSOR\HUV�RU�HPSOR\HHV��WKH�DGPLQLVWUDWRU�PD\�EH�DQ�
LQ�KRXVH�HQWLW\�WKDW�KDQGOHV�FODLP�SURFHVVLQJ��SD\PHQW�
DQG�UHFRUGNHHSLQJ�IXQFWLRQV�RU�D�WKLUG�SDUW\�FRQWUDFWHG�
IRU� WKDW� SXUSRVH��See� ���&�)�5�� �� ����������� ,Q� HLWKHU�
FDVH�� WKH� GXWLHV� IHGHUDOO\� LPSRVHG� RQ� WKH� GHVLJQDWHG�
DGPLQLVWUDWRU�DUH�FRPSUHKHQVLYHO\�VHW�IRUWK�LQ�(5,6$��
See, e.g������8�6�&����������UHTXLULQJ�SODQ�DGPLQLVWUDWRUV�
WR�SURYLGH�SODQ�GHVFULSWLRQV�WR�SDUWLFLSDQWV�DQG�ÀOH�DQQXDO��
WHUPLQDO�DQG�VXSSOHPHQWDU\�UHSRUWV�ZLWK�WKH�6HFUHWDU\�
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RI�/DERU��� id�� �� ����� �UHTXLULQJ�SODQ� DGPLQLVWUDWRUV� WR�
ÀOH�GHWDLOHG�ÀQDQFLDO�DQG�DFWXDULDO�VWDWHPHQWV��RSLQLRQV�
SUHSDUHG� E\� LQGHSHQGHQW� DFFRXQWDQWV� DQG� DFWXDULHV��
DQG�DGGLWLRQDO�LQIRUPDWLRQ�SHUWDLQLQJ�WR�FRYHUHG�SODQV���
,Q� WKH� SHUIRUPDQFH� RI� WKHLU� UHVSRQVLELOLWLHV��(5,6$�
DGPLQLVWUDWRUV� QHFHVVDULO\� FROOHFW� ODUJH� TXDQWLWLHV� RI�
GDWD�UHODWLQJ�WR�KHDOWKFDUH�FODLPV�DQG�GLUHFW�VXEVWDQWLDO�
SD\PHQW� VWUHDPV� XVLQJ� SODQ� DVVHWV��7KH� SHUIRUPDQFH�
RI� WKHVH� IHGHUDOO\�PDQGDWHG� IXQFWLRQV�PDNH�(5,6$�
DGPLQLVWUDWRUV� LQYLWLQJ� WDUJHWV� IRU� VWDWHV� VHHNLQJ� WR�
REWDLQ� FODLPV� LQIRUPDWLRQ� IRU� WKHLU� RZQ� SXUSRVHV� RU��
DV� KHUH�� WR� WDS�SD\PHQW� VWUHDPV� DV� D�PHDQV� RI� WD[LQJ�
KHDOWKFDUH�SD\PHQWV�HIÀFLHQWO\�1

��� �1DWLRQZLGH������RI�HPSOR\HHV�ZLWK�KHDOWK�EHQHÀWV�SURYLGHG�
WKURXJK�WKHLU�HPSOR\HU�RU�XQLRQ�DUH�HQUROOHG�LQ�VHOI�LQVXUHG�SODQV�
FRYHUHG�E\�(5,6$��.DLVHU�)DPLO\�)RXQG��	�+HDOWK�5HVHDUFK�	�
(GXFDWLRQDO�7UXVW��2015 Annual Survey: Plan Funding, at 174, 
available at�KWWS���ÀOHV�NII�RUJ�DWWDFKPHQW�UHSRUW������HPSOR\HU�
KHDOWK�EHQHILWV�VXUYH\�� 7KLV� ILJXUH� LV� HYHQ� JUHDWHU� IRU� ODUJH�
FRPSDQLHV�ZKLFK�RIWHQ�KDYH�HPSOR\HHV�LQ�PXOWLSOH�VWDWHV��7KXV��LQ�
����������RI�WKH�HPSOR\HHV�ZKR�ZRUNHG�IRU�FRPSDQLHV�ZLWK�PRUH�
WKDQ�������EXW�OHVV�WKDQ�������HPSOR\HHV��DQG�����RI�WKH�HPSOR\HHV�
ZKR�ZRUNHG�IRU�FRPSDQLHV�ZLWK�PRUH�WKDQ�������HPSOR\HHV��ZHUH�
HQUROOHG�LQ�VHOI�LQVXUHG�SODQV��Id.�&RQVLVWHQW�ZLWK�WKHVH�ÀJXUHV��
WKH�GROODU�YDOXH�RI�WKH�FODLP�SD\PHQW�VWUHDPV�WKDW�SDVV�WKURXJK�
VHOI�LQVXUHG�KHDOWKFDUH�SODQV�LV�VXEVWDQWLDO��WRWDOLQJ�PRUH�WKDQ�����
billion annually. See�7KRPDV�(��3HUH]��6HF·\��8�6��'HS·W��RI�/DERU��
5HSRUW�WR�&RQJUHVV��$QQXDO�5HSRUW�RQ�6HOI�,QVXUHG�*URXS�+HDOWK�
3ODQV�����������UHSRUWLQJ������HVWLPDWHV��available at KWWS���ZZZ�
GRO�JRY�HEVD�SGI�$&$5HSRUW7R&RQJUHVV�����SGI.



�

II. The Michigan Health Insurance Claims Assessment 
Act

,Q� ������ WKH� 6WDWH� RI�0LFKLJDQ� IHDUHG� WKDW� WKH�
IHGHUDO�JRYHUQPHQW�ZRXOG�GLVDSSURYH� LWV� UHOLDQFH�XSRQ�
D� ���XVH� WD[� LPSRVHG�GLUHFWO\� RQ�0HGLFDLG�FRQWUDFWHG�
DQG� VSHFLDOW\� SUHSDLG� KHDOWK� SODQV� WR� IXQG� WKH�6WDWH·V�
H[SDQGHG�0HGLFDLG� REOLJDWLRQV�� ,Q� UHVSRQVH�� WKH�6WDWH�
DEDQGRQHG�WKH�XVH�WD[�DQG�HQDFWHG�WKH�+HDOWK�,QVXUDQFH�
&ODLPV�$VVHVVPHQW�$FW�� 3XEOLF�$FW� �����0LFK��&RPS��
/DZV� ��� ��������� et seq�� �WKH� ´0LFKLJDQ�$FWµ� RU� WKH�
´$FWµ��2�,QVWHDG�RI�LPSRVLQJ�WKH�WD[�GLUHFWO\�RQ�KHDOWKFDUH�
SURYLGHUV�� WKH�0LFKLJDQ�$FW� LPSRVHV� D� WD[� �RULJLQDOO\�
����QRZ�����3��RQ�WKH�YDOXH�RI�SDLG�FODLPV�IRU�KHDOWKFDUH�
VHUYLFHV� UHQGHUHG� LQ�0LFKLJDQ� WR�0LFKLJDQ� UHVLGHQWV��
FRXSOHG�ZLWK� H[WHQVLYH� UHSRUWLQJ� DQG� UHFRUGNHHSLQJ�
UHTXLUHPHQWV��7KH�UHJLPH�LV�GHVLJQHG�WR�JHQHUDWH������
PLOOLRQ�LQ�DQQXDO�UHYHQXHV�IRU�XVH�LQ�IXQGLQJ�0LFKLJDQ·V�

��� �$FFRUGLQJ�WR�D�OHJLVODWLYH�DQDO\VLV�RI�WKH�0LFKLJDQ�$FW��WKH�
QHZ�ODZ�ZDV�RFFDVLRQHG�E\�´DQ�DQWLFLSDWHG�DFWLRQ�E\�WKH�IHGHUDO�
&HQWHUV�IRU�0HGLFDUH�DQG�0HGLFDLG�RIÀFHV�WR�GLVDOORZ�WKH�8VH�7D[�
DV�D�PHDQV�WR�JHQHUDWH�6WDWH�UHYHQXH�WR�EH�XVHG�DV�D�PDWFK�IRU�
IHGHUDO�0HGLFDLG�IXQGV��7KH�KHDOWK�LQVXUDQFH�SDLG�FODLPV�WD[�LV�D�
EURDG�EDVHG�WD[�ZKLFK�VKRXOG�VDWLVI\�WKH�IHGHUDO�JRYHUQPHQW�DV�
D�UHSODFHPHQW�IRU�WKH�FXUUHQW�8VH�7D[�PRGHO�µ�0DU\�$QQ�&OHDU\��
'LU���+RXVH�)LVFDO�$JHQF\��/HJLVODWLYH�$QDO\VLV��+HDOWK�,QVXUDQFH�
Claims Assessment 1 (Mich. 2011), available at KWWS���ZZZ�
OHJLVODWXUH�PL�JRY�GRFXPHQWV�����������ELOODQDO\VLV�KRXVH�SGI������
HLA-0347-3.PDF��ODVW�YLVLWHG�2FW�������������$�VLPLODU�2NODKRPD�
ODZ�WKDW�ZDV�SDVVHG�LQ�������see����2NOD��6WDW����������������������
ZDV�VXEVHTXHQWO\�LQYDOLGDWHG�RQ�VWDWH�FRQVWLWXWLRQDO�JURXQGV�LQ�
Holland v. State ex rel. Oklahoma Health Care Authority, 240 
3��G������2NOD��������

3.  See id�������������������



6

VKDUH� RI� LWV�0HGLFDLG� SURJUDP�� Id�� �� ������������4 The 
$FW�UHTXLUHV�(5,6$�SODQ�DGPLQLVWUDWRUV�DQG�LQVXUDQFH�
FDUULHUV�WR�FDOFXODWH�WKH�YDOXH�RI�FODLPV�SDLG�WR�0LFKLJDQ�
SURYLGHUV�RQ�EHKDOI�RI�0LFKLJDQ�UHVLGHQWV�SXUVXDQW�WR�WKH�
6WDWH·V�WDEXODWLRQ�UXOHV��UHPLW�WKH�WD[��ÀOH�TXDUWHUO\�DQG�
DQQXDO�UHWXUQV�WKDW�DUH�VXEMHFW�WR�DXGLW�E\�WKH�6WDWH��DQG�
GHWHUPLQH�LQ�WXUQ�KRZ��LI�DW�DOO��WR�VHHN�UHLPEXUVHPHQW�
RI� WKH� WD[� IURP� RWKHUV�� Id�� �� ������������� see also id. 
�� ���������V�� �GHÀQLWLRQ� RI� ´SDLG� FODLPVµ���)RUP� ������
4XDUWHUO\�:RUNVKHHW� IRU�0LFKLJDQ�+HDOWK� ,QVXUDQFH�
&ODLPV�$VVHVVPHQW��$SS����D���IROGRXW���

7KH�6L[WK�&LUFXLW�DGRSWHG�D�QDUURZ�SXUSRVH�EDVHG�
YLHZ�RI�(5,6$�SUHHPSWLRQ�DQG�FRQFOXGHG�WKDW��EHFDXVH�
WKH�FRUH�SXUSRVH�RI�WKH�$FW�LV�WR�´JHQHUDWH�WKH�UHYHQXH�
QHFHVVDU\�WR�IXQG�0LFKLJDQ·V�REOLJDWLRQV�XQGHU�0HGLFDLG�µ�
WKH�$FW·V�HIIHFW�RQ�(5,6$�SODQV�LV�RQO\�́ SHULSKHUDO�µ�$SS��
��D��+RZHYHU��WKH�$FW�LV�KDUGO\�DQ�LQFLGHQWDO��de minimis 

4. �$V�RI�-XO\�������ZLWK�WKH�H[FHSWLRQ�RI�$ODVND��HYHU\�VWDWH�
DQG� WKH�'LVWULFW�RI�&ROXPELD� LPSRVH�D�0HGLFDLG�UHODWHG�SURYLGHU�
WD[� RU� IHH��See Health Provider & Industry State Taxes & Fees, 
1DWLRQDO�&RQIHUHQFH�RI�6WDWH�/HJLVODWXUHV��-XO\������������GHVFULELQJ�
WKH�HQWLWLHV�WKDW�VWDWH�ODZV�WDUJHW�IRU�WD[DWLRQ���available at KWWS���
ZZZ�QFVO�RUJ�UHVHDUFK�KHDOWK�KHDOWK�SURYLGHU�DQG�LQGXVWU\�VWDWH�
WD[HV�DQG�IHHV�DVS[.

��� � ,I� DQ�(5,6$�SODQ� ´XVHV� WKH� VHUYLFHV� RI� D� WKLUG� SDUW\�
DGPLQLVWUDWRU�RU�H[FHVV�ORVV�RU�VWRS�ORVV�LQVXUHU�µ�WKH�$FW�SURYLGHV�
WKDW� WKH� WD[�PXVW� EH�SDLG� DQG� WKH� UHWXUQ�PXVW� EH�ÀOHG�E\� WKH�
DGPLQLVWUDWRU� RU� LQVXUHU� WKDW� SDLG� WKH� FODLP� WKDW� JDYH� ULVH� WR�
WKH� DVVHVVPHQW��0LFK��&RPS��/DZV� �� ������������� see also id. 
���������������)RU�SXUSRVHV�RI� DQ�(5,6$�SUHHPSWLRQ�DQDO\VLV��
LW�PDNHV�QR�GLIIHUHQFH�ZKHWKHU�WKH�FKDOOHQJHG�VWDWH�ODZ�DIIHFWV�
FRYHUHG�SODQV��WKHLU�WKLUG�SDUW\�DGPLQLVWUDWRUV��RU�ERWK��See, e.g., 
Travelers,�����8�6��DW�����
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EXUGHQ�RQ�WKH�UHVSRQVLELOLWLHV�RI�(5,6$�DGPLQLVWUDWRUV��
)RU�H[DPSOH��WKH�$FW�UHTXLUHV�SODQV�DQG�DGPLQLVWUDWRUV�
WR�

�� � GHWHUPLQH�ZKHWKHU�SODQ�EHQHÀFLDULHV�DUH�0LFKLJDQ�
UHVLGHQWV�XQGHU�0LFKLJDQ�ODZ��0LFK��&RPS��/DZV�
�����������V��LY��

�� � GHWHUPLQH�ZKHWKHU�WKH�PHGLFDO�SURYLGHU�WR�ZKRP�
SD\PHQW�ZDV�PDGH�UHQGHUHG�WKH�VHUYLFHV�´RXW�RI�
VWDWH�µ�id.;

�� � ´GHYHORS� DQG� LPSOHPHQW� D>Q� XQVSHFL I LHG@�
PHWKRGRORJ\µ�WR�FROOHFW�WKH�WD[�́ IURP�DQ�LQGLYLGXDO��
HPSOR\HU��RU�JURXS�KHDOWK�SODQµ�VXEMHFW�WR�FULWHULD�
VHW�IRUWK�LQ�WKH�$FW��id.�����������D�����LQFOXGLQJ�
FULWHULD� WKDW� H[HPSW� FHUWDLQ� W\SHV� RI� FODLP�
SD\PHQWV�IURP�WKH�WD[��id�������������V��L�²�L[��

�� � I L OH� TXDUWHUO\� WD[� UHWXUQV� DQG� ´DQ� DQQXDO�
UHFRQFLOLDWLRQ� UHWXUQ�µ� id. �� �������������Taxes: 
Frequently Asked Questions, 0LFKLJDQ�'HS·W�
RI� 7UHDVXU\� �������� KWWS���ZZZ�PLFKLJDQ�JRY�
WD[HV�������������������B������������������KWPO�
�ODVW�YLVLWHG�2FW������������

�� � PDNH� SD\PHQWV� WR� WKH�6WDWH� WRJHWKHU�ZLWK� WKH�
TXDUWHUO\� UHWXUQV� UHJDUGOHVV� RI�ZKHWKHU�� LQ� WKH�
RUGLQDU\�FRXUVH��WKH�UHSRUWLQJ�HQWLW\�PDLQWDLQV�LWV�
RZQ�EDQN�DFFRXQW�RU�VRXUFH�RI�IXQGV��0LFK��&RPS��
/DZV���������������

�� � PDLQWDLQ�GHWDLOHG�UHFRUGV�IRU�DW�OHDVW�IRXU�\HDUV�
DIWHU�WKH�WD[�LV�GXH��id.����������������DQG
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�� � VXEPLW� WR� DXGLWV� DW� WKH� 6WDWH·V� GLVFUHWLRQ�� id. 
���������������0LFK��$GPLQ��&RGH�5����������

See generally� $SS�� ��D²��D�� &RPSOLDQFH� ZLWK� WKH�
IRUHJRLQJ�PDQGDWHV� LPSRVHV� VXEVWDQWLDO� FRVWV� RQ� SODQ�
VSRQVRUV�DQG�UDLVHV�D�KRVW�RI�DGPLQLVWUDWLYH�EXUGHQV�WKDW��
DV�H[HPSOLÀHG�EHORZ��DUH�FOHDU�RQ�WKH�IDFH�RI�WKH�$FW�DQG�
WKH�LPSOHPHQWLQJ�JXLGDQFH�WKDW�KDV�EHHQ�SURPXOJDWHG�E\�
WKH�0LFKLJDQ�'HSDUWPHQW�RI�5HYHQXH�6

���0LFKLJDQ�UHTXLUHV�DQ�(5,6$�SODQ�DGPLQLVWUDWRU�
WR� ´GHYHORS� DQG� LPSOHPHQW� D�PHWKRGRORJ\� E\�ZKLFK� LW�
ZLOO� FROOHFW� WKH� DVVHVVPHQW� OHYLHG� XQGHU� WKLV� DFW� IURP�
DQ� LQGLYLGXDO�� HPSOR\HU�� RU� JURXS� KHDOWK� SODQ�µ�0LFK��
&RPS��/DZV�����������D�����7R�FRPSO\�ZLWK�WKLV�PDQGDWH��
DGPLQLVWUDWRUV�PXVW�GHWHUPLQH�KRZ�WR�FDOFXODWH�WKH�WD[�
FRQVLVWHQW�ZLWK�WKH�$FW·V�WHUPV�DQG�H[FOXVLRQV�

���7KH�$FW�GHÀQHV�́ SDLG�FODLPVµ�DV�́ DFWXDO�SD\PHQWV��
QHW�RI�UHFRYHULHV�>7@�PDGH�WR�D�KHDOWK�DQG�PHGLFDO�VHUYLFHV�

��� � 7KH� &RXUW� FDQ� WDNH� MXGLFLDO� QRWLFH� RI� VWDWH� ODZV��
UHJXODWLRQV��DQG�UHODWHG�RIÀFLDO�JXLGDQFH�SXEOLVKHG�RQ�RIÀFLDO�VWDWH�
websites. See, e.g., Harris v. Quinn������6��&W�������������Q����������
�UHO\LQJ�RQ�VWDWH�ZHEVLWH�WR�EXWWUHVV�FRQFOXVLRQ�FHUWDLQ�SHUVRQV�
DUH�QRW�SXEOLF�HPSOR\HHV�XQGHU�VWDWH�ODZ���Ariz. Free Enter. Club’s 
Freedom Club PAC v. Bennett������6��&W�������������Q�����������
�UHO\LQJ� RQ� VWDWH�ZHEVLWH·V� GHVFULSWLRQ� RI� VWDWXWRU\� SXUSRVH� WR�
DVFHUWDLQ�YRWHU�LQWHQW�LQ�VWDWH�UHIHUHQGXP���Crawford v. Marion 
Cty. Election Bd.������8�6�����������Q������������SOXUDOLW\�RSLQLRQ��
�´)UHTXHQWO\�$VNHG�4XHVWLRQVµ�SDJH�RQ�VWDWH�ZHEVLWH�FRQWDLQHG�
´IDFWV�RI�ZKLFK�ZH�PD\�WDNH�MXGLFLDO�QRWLFHµ���

��� �7KH�WHUP�́ UHFRYHULHVµ�LV�QRW�VSHFLÀFDOO\�GHÀQHG��See Form 
������4XDUWHUO\�:RUNVKHHW�IRU�0LFKLJDQ�+HDOWK�,QVXUDQFH�&ODLPV�
$VVHVVPHQW��$SS����D��OLQH���LQVWUXFWLRQV��´¶>U@HFRYHULHV·�LQFOXGHV�



�

SURYLGHU�RU�UHLPEXUVHG�WR�DQ�LQGLYLGXDO�E\�D�FDUULHU��WKLUG�
SDUW\�DGPLQLVWUDWRU��RU�H[FHVV�ORVV�RU�VWRS�ORVV�FDUULHU�µ�
id. �����������V���DQG�IRUFHV�DGPLQLVWUDWRUV�WR�FROOHFW�DQG�
DQDO\]H� GHWDLOHG� FODLPV� LQIRUPDWLRQ� WKDW�(5,6$�GRHV�
QRW� UHTXLUH� ÀGXFLDULHV� WR�PDLQWDLQ�8� 7KH� UHTXLUHPHQW�
WKDW�DGPLQLVWUDWRUV�FDOFXODWH�´SDLG�FODLPVµ�WR�WKH�6WDWH·V�
VDWLVIDFWLRQ� LJQRUHV� WKDW� LW�PD\� WDNH�PXFK� ORQJHU� WKDQ�
���GD\V�IRU�DQ�DGPLQLVWUDWRU�WR�UHFRQFLOH�WKH�WUXH�FRVW�RI�
´SDLG�FODLPVµ�ZKHUH��IRU�H[DPSOH��VHUYLFHV�DUH�ELOOHG�RQ�WKH�
EDVLV�RI�HVWLPDWHV�RU�SD\PHQWV�DUH�VXEMHFW�WR�UHFRXSPHQW�

,Q� DGGLWLRQ�� WR� GHWHUPLQH�ZKHWKHU� D� ´SDLG� FODLPµ�
LV� VXEMHFW� WR� DVVHVVPHQW�� D� SODQ� DGPLQLVWUDWRU�PXVW�
GHWHUPLQH�ZKHWKHU�WKH�VHUYLFH�ZDV�UHQGHUHG�LQ�0LFKLJDQ��
Id�� :KHQ� WKH� ELOOLQJ� LQIRUPDWLRQ� SURYLGHG� WR� WKH�
DGPLQLVWUDWRU� GRHV� QRW� VSHFLI\� WKH� SODFH� RI� VHUYLFH��
WKH� DGPLQLVWUDWRU� LV� UHTXLUHG� WR� REWDLQ� DQG� DQDO\]H�
´DGGLWLRQDO�LQIRUPDWLRQ�µ�EHFDXVH�´LW�LV�WKH�EXUGHQ�RI�WKH�
HQWLW\�FODLPLQJ�D�ULJKW�WR�DQ�H[FOXVLRQ�RU�H[HPSWLRQ�������
WR�SURYH�LWV�HQWLWOHPHQW�WR�WKDW�H[FOXVLRQ�RU�H[HPSWLRQ�µ�
DQG�D�´WKLUG�SDUW\�DGPLQLVWUDWRU�PXVW�EH�DEOH�WR�SURYH�
XSRQ�DXGLW�WKDW�WKH�VHUYLFHV�DVVRFLDWHG�ZLWK�������>H[FOXGHG@�
FODLPV� ZHUH�� LQ� IDFW�� QRW� SHUIRUPHG� LQ�0LFKLJDQ�µ�
Taxes: Frequently Asked Questions, 0LFKLJDQ�'HS·W�
RI� 7UHDVXU\� ��������available at� KWWS���ZZZ�PLFKLJDQ�
JRY�WD[HV������������������B������������������KWPO� ��

DQ\�DPRXQWV�UHFHLYHG�E\�WKH�SD\HU�WKDW�DUH�DSSOLHG�DJDLQVW�D�FODLP�
�DQG�WKDW�DFWXDOO\�DIIHFW�WKH�DPRXQW�RI�DFWXDO�SD\PHQW�PDGH�WR�
WKH�SURYLGHU�µ���

8. �,Q�FRQWUDVW�WR�WKH�0LFKLJDQ�$FW��(5,6$�GRHV�QRW�LPSRVH�
GHWDLOHG�UHSRUWLQJ�UHTXLUHPHQWV�UHJDUGLQJ� LQGLYLGXDO� FODLPV�� WKH�
GRPLFLOH� RI� D� SODQ·V� EHQHÀFLDULHV�� RU� WKH� VWDWH� LQ�ZKLFK� VSHFLÀF�
VHUYLFHV�ZHUH�UHQGHUHG��See, e.g.�����8�6�&����������
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�ODVW�YLVLWHG�2FW�������������,Q�VKRUW��WKH�$FW�GLUHFWV�SODQ�
DGPLQLVWUDWRUV�HLWKHU�WR�HQJDJH�LQ�RQHURXV�LQIRUPDWLRQ�
JDWKHULQJ� WR� FDOFXODWH� WKH� WD[� ZLWK� WKH� QHFHVVDU\�
SUHFLVLRQ��RU�WR�RYHUSD\�RQ�WKH�DVVXPSWLRQ�WKDW�WKH�VHUYLFH�
ZDV�UHQGHUHG�LQ�VWDWH��See id.

��� 7KH� $FW� DOVR� UHTXLUHV� SODQ� DGPLQLVWUDWRUV� WR�
GHWHUPLQH�WKH�UHVLGHQF\�RI�EHQHÀFLDULHV��See�0LFK��&RPS��
/DZV������������V��LY���7KH�FRXUW�RI�DSSHDOV�DFNQRZOHGJHG�
WKDW��LI�DQ�(5,6$�FRYHUHG�HQWLW\�ZHUH�UHTXLUHG�WR�´DVN�D�
EHQHÀFLDU\�ZKLFK�VWDWH�VKH�FRQVLGHUV�¶KHU�À[HG��SHUPDQHQW�
DQG�SULQFLSDO�KRPH��� �� �·� WR�FRPSO\�ZLWK�WKH�$FW�� �� �� ��ZH�
PLJKW�EH�LQFOLQHG�WR�DJUHH�WKDW�WKH�UHVLGHQF\�UHTXLUHPHQW�
DOWHUV�WKH�(5,6$�FRYHUHG�HQWLWLHV·�UHODWLRQVKLSV�LQ�IRUP��
LI�QRW�VXEVWDQFH�µ�$SS����D��+RZHYHU��WKH�FRXUW�GLVPLVVHG�
WKLV�FRQFHUQ�RQ�WKH�JURXQG�WKDW��XQGHU�WKH�LPSOHPHQWLQJ�
UHJXODWLRQV��WKHUH�LV�D�´UHEXWWDEOH�SUHVXPSWLRQµ�WKDW�DQ�
LQGLYLGXDO·V�KRPH�DGGUHVV�LV�WKH�VDPH�DV�WKHLU�GRPLFLOH��
Id�� DW� ��D���D� �FLWLQJ�0LFK��$GPLQ��&RGH� U�� �������������
%XW� SXWWLQJ� DVLGH� WKDW� EHQHÀFLDULHV�PLJKW� XVH� D� SRVW�
RIÀFH�ER[�RU�ZRUN�DGGUHVV�RU�PDLQWDLQ�PXOWLSOH�UHVLGHQFHV�
VXFK�WKDW�D�SODQ�DGPLQLVWUDWRU�FDQ�FRPSO\�ZLWK�(5,6$�
ZLWKRXW� NQRZLQJ� D� EHQHÀFLDU\·V� ´KRPH� DGGUHVV�µ� WKH�
SUHVXPSWLRQ� LV� UHEXWWDEOH�� QRW� FRQFOXVLYH�� DQG� WKHUH� LV�
QRWKLQJ�WR�SUHYHQW�D�VWDWH�DXGLWRU�IURP�VHFRQG�JXHVVLQJ�
DQG�GHPDQGLQJ�FKDQJHV�WR�WKH�UHFRUGNHHSLQJ�SURFHGXUHV�
WKDW�WKH�DGPLQLVWUDWRU�UHOLHV�XSRQ�LQ�WKH�RUGLQDU\�FRXUVH�
RI�EXVLQHVV�SXUVXDQW�WR�(5,6$��See, e.g., id. 5XOH���������

,Q�DGGLWLRQ�WR�GDWD�FROOHFWLRQ�DQG�WDEXODWLRQ�GXWLHV��
WKH�$FW� LPSRVHV� SD\PHQW� REOLJDWLRQV� RQ�(5,6$� SODQ�
DGPLQLVWUDWRUV� UHJDUGOHVV� RI�ZKHWKHU� WKH\�KDYH�GLUHFW�
DFFHVV� WR� WKH� IXQGV� QHFHVVDU\� WR� SD\� DQ� DVVHVVPHQW��
6SHFLÀFDOO\�� ´WKLUG� SDUW\� DGPLQLVWUDWRUV� DUH� UHTXLUHG�
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WR� SD\� WKH�+,&$�$FW� DVVHVVPHQW� RQ� FRYHUHG� FODLPV�
WKDW� WKH\� SD\� RU� SURFHVV�� HYHQ� LI� WKH� FODLPV� DUH� QRW�
SDLG� IURP� WKH� DVVHWV� RU� EDQN� DFFRXQW� RI� WKH� WKLUG�
SDUW\� DGPLQLVWUDWRU�� DQG� LQVWHDG� DUH� IXQGHG� GLUHFWO\�
E\� WKH� WKLUG� SDUW\� DGPLQLVWUDWRU·V� FOLHQW�µ�Taxes: 
Frequently Asked Questions, 0LFKLJDQ� 'HS·W� RI�
Treasury (2014), available at� KWWS���ZZZ�PLFKLJDQ�JRY�
WD[HV�������������������B������������������KWPO� �ODVW�
YLVLWHG�2FW�� ���� ������� 7KXV��(5,6$� ILGXFLDULHV�PXVW�
FROOHFW�WKH�WD[��VRPHKRZ��IRU�WKH�6WDWH·V�EHQHÀW��D�PDQGDWH�
WKDW�UHTXLUHV�DW�OHDVW�VRPH�DGPLQLVWUDWRUV�WR�DOWHU�WKHLU�
UHODWLRQVKLSV�ZLWK�SODQ�VSRQVRUV�RU�EHQHÀFLDULHV��IRUFHV�
FKDQJHV� RQ� SODQ� GHVLJQ� DQG� LPSOHPHQWDWLRQ�� DQG� LV�
OLNHO\�WR�UHVXOW� LQ�LQFUHDVHG�FRVWV�IRU�EHQHÀFLDULHV��See, 
e.g.�� ���8�6�&�� ��� �����E����²���� �SODQV�PXVW� ´GHVFULEH�
DQ\� SURFHGXUH� XQGHU� WKH� SODQ� IRU� WKH� DOORFDWLRQ� RI�
UHVSRQVLELOLWLHV� IRU� WKH�RSHUDWLRQ�DQG�DGPLQLVWUDWLRQ�RI�
WKH�SODQ�������DQG�VSHFLI\�WKH�EDVLV�RQ�ZKLFK�SD\PHQWV�DUH�
PDGH�WR�DQG�IURP�WKH�SODQµ��

���)XUWKHU�� WKH�PDWUL[�RI�UHFRUGNHHSLQJ��UHSRUWLQJ��
GLVFORVXUH� DQG� DXGLW� UHTXLUHPHQWV� VHW� IRUWK� LQ� WKH�
0LFKLJDQ�$FW� JUDIWV� VXEVWDQWLDO� DGGLWLRQDO� EXUGHQV� RQ�
D� SODQ� DGPLQLVWUDWRU·V�(5,6$� GXWLHV�� 7KH�0LFKLJDQ�
7UHDVXU\�'HSDUWPHQW� UXOHV� SURPXOJDWHG� SXUVXDQW� WR�
WKH�$FW� VWDUNO\� LOOXVWUDWH� WKH�H[WHQW� WR�ZKLFK� WKH�$FW·V�
UHTXLUHPHQWV�VKDGRZ�D�SODQ�DGPLQLVWUDWRU·V�GLVFKDUJH�RI�
LWV�UHVSRQVLELOLWLHV�XQGHU�(5,6$��EHFDXVH�WKH\�UHTXLUH�
WKH�SUHVHUYDWLRQ�RI��L��´VXLWDEOH�DQG�DGHTXDWH�UHFRUGVµ�WR�
DYRLG� D�GHWHUPLQDWLRQ�RI� ´ZLOOIXO� QRQFRPSOLDQFH�ZLWK� D�
WD[�ODZ�µ��LL��´TXDUWHUO\�ZRUNVKHHWV�DV�ZHOO�DV�DOO�VRXUFH�
GRFXPHQWV�µ�LQFOXGLQJ�́ GRFXPHQWV�DQG�UHFRUGV�PDLQWDLQHG�
LQ�WKH�RUGLQDU\�FRXUVH�RI�EXVLQHVVµ�LQ�WKH�GLVFKDUJH�RI�DQ�
DGPLQLVWUDWRU·V�UHVSRQVLELOLWLHV�SXUVXDQW�WR� IHGHUDO� ODZ�
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DQG�WKH�SODQ��DQG��LLL��´DOO�GRFXPHQWV�DQG�UHFRUGV�XVHG�WR�
GHWHUPLQH�HOLJLELOLW\�IRU��DQG�WKH�DPRXQW�RI��HDFK�RI�WKH�
H[FOXVLRQV�IURP�WKH�DVVHVVPHQW�µ�0LFK��$GPLQ��&RGH�5��
������������(5,6$�ÀGXFLDULHV�WKDW�DUH�FRYHUHG�E\�WKH�$FW�
DUH�VXEMHFW�WR�FRPSUHKHQVLYH�DXGLWV�XQGHU�WKH�0LFKLJDQ�
5HYHQXH�$FW��See�0LFK��&RPS��/DZV����������see generally 
3RZHU3RLQW��0LFKLJDQ�'HS·W�RI�7UHDVXU\��+HDOWK�,QVXUDQFH�
&ODLPV�$VVHVVPHQW��DW��������)HE���������GHWDLOLQJ�DXGLW�
DQG�DSSHDO�SURFHGXUHV���available at�KWWS���PLFKLJDQ�JRY�
GRFXPHQWV�WD[HV�+,&$B,QIRB6HPLQDUVB������B��SSW��
7KH�$FW�WKXV�LQYLWHV�LQWUXVLYH�LQTXLULHV�LQWR�WKH�PDQQHU�LQ�
ZKLFK�DQ�DGPLQLVWUDWRU�LV�GLVFKDUJLQJ�LWV�UHVSRQVLELOLWLHV�
SXUVXDQW�WR�IHGHUDO�ODZ�DQG�WKH�SODQ��

,Q� VXP�� WKH�6L[WK�&LUFXLW·V� FRQFOXVLRQ� WKDW� WKH�$FW�
GRHV�QRW�´¶IXQFWLRQ>@�DV�D�UHJXODWLRQ�RI�DQ�(5,6$�SODQ�
LWVHOI�·µ�$SS���D��EXW�PHUHO\�LPSRVHV�́ LQFLGHQWDO�UHSRUWLQJµ�
UHTXLUHPHQWV�́ >L@Q�RUGHU�WR�IDFLOLWDWH�FROOHFWLRQ�RI�WKH�WD[�µ�
$SS����D��LPSURSHUO\�LJQRUHV�WKDW�EXW�IRU�WKH�UHVSRQVLELOLW\�
RI�(5,6$�ÀGXFLDULHV�WR�´SURFHVV>@�FODLPVµ�DQG�RYHUVHH�
ODUJH�QXPEHUV�RI�´SDLG�FODLPµ�GLVEXUVHPHQWV��see Mich. 
&RPS��/DZV����������������WKHUH�ZRXOG�EH�QR�LPSHWXV�DW�
DOO�IRU�WKH�$FW�WR�WDUJHW�SODQ�DGPLQLVWUDWRUV�

��� � 6SHFLÀFDOO\�� WKH�$FW� UHTXLUHV� DGPLQLVWUDWRUV� WR� ´QRWLI\�
WKH�FRPPLVVLRQHU�RI�WKH�PHWKRGRORJ\�XVHG�IRU�WKH�FROOHFWLRQ�RI�WKH�
DVVHVVPHQW�µ�0LFK��&RPS��/DZV�����������D����I���´NHHS�DFFXUDWH�
DQG�FRPSOHWH�UHFRUGV�DQG�SHUWLQHQW�GRFXPHQWV�������IRU�D�SHULRG�RI���
\HDUV�DIWHU�WKH�DVVHVVPHQW�������WR�ZKLFK�WKH�UHFRUGV�DSSO\�LV�GXH�µ�
id�����������������UHVSRQG�WR�UHTXHVWV�IRU�DGGLWLRQDO�LQIRUPDWLRQ�E\�
the State, id�����������������DQG�ÀOH�TXDUWHUO\�DQG�DQQXDO�UHWXUQV��Id. 
������������see also Taxes: Frequently Asked Questions, Michigan 
'HS·W� RI�7UHDVXU\� ��������available at� KWWS���ZZZ�PLFKLJDQ�JRY�
WD[HV�������������������B������������������KWPO��ODVW�YLVLWHG�2FW��
27, 2016). 
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III. Michigan Is Not Alone In Targeting ERISA 
Fiduciaries For Regulation Based On Their 
Exercise Of ERISA Functions

0LFKLJDQ�LV�QRW�DORQH�LQ�DGRSWLQJ�ODZV�WKDW�UHJXODWH�
(5,6$�SODQV�WR�H[SORLW�WKH�UHVSRQVLELOLWLHV�WKDW�WKH�SODQV�
GLVFKDUJH�LQ�WKHLU�IHGHUDOO\�SURWHFWHG�UROH��EXW�SXUSRUW�
QRW� WR�PHGGOH� LQ� WKH�H[HFXWLRQ�RI� WKRVH�UHVSRQVLELOLWLHV�
RU�DOWHU�WKH�SODQV·�WHUPV��See generally C. Young, Pay or 
Play Programs and ERISA Section 514: Proposals for 
Amending the Statutory Scheme�����<DOH�-��+HDOWK�3RO·\�
/DZ�	�(WKLFV������������������QRWLQJ�WKDW�́ VWDWHV�FRQWLQXH�
WR�H[SHULPHQW�ZLWK�������VFKHPHV�GHVLJQHG�WR�DYRLG�(5,6$�
SUHHPSWLRQµ���

7KH�6L[WK�&LUFXLW�FRUUHFWO\�DFNQRZOHGJHG�WKDW�RWKHU�
VWDWHV�PLJKW�DGRSW�WD[�ODZV�VLPLODU�WR�WKH�0LFKLJDQ�$FW��
$SS����D�Q����)RU�H[DPSOH�� LQ�������9HUPRQW�HQDFWHG�D�
�������DQQXDO�WD[�WKDW�LV�LPSRVHG�RQ�́ DOO�KHDOWK�LQVXUDQFH�
FODLPV�SDLG�E\�>D@�KHDOWK�LQVXUHU�IRU�LWV�9HUPRQW�PHPEHUV�µ�
9W��6WDW��$QQ��7LW�� ������������D���7KH�9HUPRQW� VWDWXWH�
LPSOLFLWO\�DFNQRZOHGJHV�WKH�ULVN�RI�(5,6$�SUHHPSWLRQ��
EHFDXVH�LW�IXUWKHU�SURYLGHV�WKDW��´>L@Q�WKH�HYHQW�WKDW�WKH�
WD[�LV�IRXQG�QRW�WR�EH�HQIRUFHDEOH�DV�DSSOLHG�WR�WKLUG�SDUW\�
DGPLQLVWUDWRUV�RU�RWKHU�HQWLWLHV��WKH�WD[�RZHG�E\�DOO�RWKHU�
KHDOWK�LQVXUHUV�VKDOO�UHPDLQ�DW�WKH�H[LVWLQJ�OHYHO�DQG�WKH�
*HQHUDO�$VVHPEO\� VKDOO� FRQVLGHU� DOWHUQDWLYH� IXQGLQJ�
PHFKDQLVPV� WKDW�ZRXOG�EH� HQIRUFHDEOH� DV� WR� DOO� KHDOWK�
LQVXUHUV�µ� Id.� �� ������G��10 Furthermore, in contrast to 

���� �$Q�2NODKRPD�ODZ�VLPLODU�WR�WKH�0LFKLJDQ�$FW��see����2NOD��
6WDW����������������������ZDV�LQYDOLGDWHG�RQ�VWDWH�FRQVWLWXWLRQDO�
JURXQGV��See GLVFXVVLRQ�supra note 2. From 2011 to 2013, Maine 
LPSRVHG�DQ�´DFFHVV�SD\PHQWµ�RQ�´DOO�KHDOWK�LQVXUDQFH�FDUULHUV��
�UG�SDUW\�DGPLQLVWUDWRUV�DQG�HPSOR\HH�EHQHÀW�H[FHVV�LQVXUDQFH�
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WKH�0LFKLJDQ�$FW��WKH�9HUPRQW�WD[�LV�QRW�OLPLWHG�WR�KHDOWK�
VHUYLFHV� WKDW� DUH� SURYLGHG� WR� ´9HUPRQW�PHPEHUVµ� LQ�
VWDWH��VR�GLIIHUHQWLDWLQJ�LWV�UHSRUWLQJ�DQG�UHFRUGNHHSLQJ�
REOLJDWLRQV� IURP� WKRVH� LQ�0LFKLJDQ�11� 6WDWHV� KDYH� DOVR�
SDVVHG�RU�FRQVLGHUHG�SDVVLQJ�ODZV�WKDW�WD[�(5,6$�SODQ�
DGPLQLVWUDWRUV� WR� IXQG� YDFFLQH� SURJUDPV��See N.H. 
5HY�� 6WDW��$QQ�� FK�� ����4��&RQQ�� 6XEVWLWXWH� 6HQ��%LOO�
1R����������E�����E�� ��������available at KWWS���ZZZ�FJD�
FW�JRY������)&�����6%�������5�������)&�KWP.

,Q� DGGLWLRQ�� DV� GHPRQVWUDWHG� WZR�7HUPV� DJR�ZKHQ�
VL[�VWDWHV�ÀOHG�DPLFXV�EULHIV�VXSSRUWLQJ�9HUPRQW·V�QRZ�
GHIXQFW�UHJXODWRU\�VFKHPH��VWDWHV�DUH�VHHNLQJ�EURDGO\�WR�
VXSSRUW� LPSRVLWLRQV�RQ� LQGHSHQGHQW�(5,6$�ÀGXFLDULHV��
See 3HWLWLRQ� IRU� D�:ULW� RI�&HUWLRUDUL��1R�� ������� �8�6��
$XJ�������������DW���²��������FROOHFWLQJ�DXWKRULWLHV��LQWHUQDO�
TXRWDWLRQV�RPLWWHG��

FDUULHUVµ�WKDW�UDQJHG�IURP�������WR�������RI�WKH�YDOXH�RI�DOO�SDLG�
FODLPV��0H��5HY��6WDW��WLW�����$����������*HRUJLD·V�DWWHPSW�WR�DSSO\�
D�´3URPSW�3D\µ�ODZ�WR�(5,6$�SODQV�WKDW�ZRXOG�KDYH�LPSRVHG�D�
KLJK�DQQXDO�LQWHUHVW�UDWH�RQ�SURFHHGV�RU�EHQHÀWV�GXH�LI�D�FODLP�
ZDV�QRW�SDLG�ZLWKLQ����GD\V�RI�UHFHLSW�ZDV�KHOG�SUHHPSWHG�E\�WKH�
(OHYHQWK�&LUFXLW��Am.’s Health Ins. Plans v. Hudgens������)��G�
��������������������WK�&LU��������

11.  See also K. Gregg, Healthsource RI seeks $14.5 million 
from state to keep exchange alive��3URYLGHQFH�-RXUQDO��1RY������������
�QRWLQJ�WKDW�´5KRGH�,VODQG·V�VWDWH�UXQ�2EDPDFDUH�SURJUDP�IDFHV�
DQ�XQFHUWDLQ�IXWXUH�XQOHVV�LW�FDQ�VFURXQJH�XS�DW�OHDVW�������PLOOLRQ�
LQ�QRQ�IHGHUDO�GROODUV�µ�DQG�WKDW�IXQGLQJ�SURSRVDOV�LQFOXGH�LPSRVLQJ�
DQ�DVVHVVPHQW�DFURVV�DOO�SD\HUV��LQFOXGLQJ�VHOI�LQVXUHG�HPSOR\HUV���
available at� KWWS���ZZZ�SURYLGHQFHMRXUQDO�FRP�DUWLFOH����������
1HZV�����������



��

IV. Proceedings Below

��� 3HWLWLRQHU� 6,,$� LV� D� QDWLRQZLGH�� QRQ�SURILW�
RUJDQL]DWLRQ�ZLWK�QHDUO\�������PHPEHUV� LQFOXGLQJ�SODQ�
VSRQVRUV��PXOWL�HPSOR\HU�7DIW�+DUWOH\�SODQV��LQGHSHQGHQW�
WKLUG�SDUW\�VHUYLFH�RUJDQL]DWLRQV��LQVXUHUV��DQG�D�KRVW�RI�
DGGLWLRQDO�VHUYLFH�SURYLGHUV�GHGLFDWHG�WR�WKH�DGYDQFHPHQW�
DQG� SURWHFWLRQ� RI� WKH� VHOI�LQVXUDQFH� LQGXVWU\�� ZKLFK�
VHUYHV�WHQV�RI�PLOOLRQV�RI�(5,6$�KHDOWK�SODQ�EHQHÀFLDULHV�
QDWLRQZLGH�� 6,,$·V�PHPEHUVKLS� LQFOXGHV� VHOI�LQVXUHG�
HQWLWLHV� VXFK� DV� HPSOR\HU� SODQ� VSRQVRUV� DQG� VHUYLFH�
SURYLGHUV� VXFK� DV� WKLUG�SDUW\� DGPLQLVWUDWRUV��PDQ\� RI�
ZKRP�DUH�UHVSRQVLEOH�IRU�PDQDJLQJ�PXOWL�VWDWH�SODQV�

��� 2Q�'HFHPEHU� ���� ������ 6,,$� ILOHG� D� FRPSODLQW�
VHHNLQJ�D�GHFODUDWLRQ�WKDW�WKH�0LFKLJDQ�$FW�LV�SUHHPSWHG�
E\�6HFWLRQ�����D��RI�(5,6$�DQG�DQ�LQMXQFWLRQ�SUHYHQWLQJ�
GHIHQGDQWV� IURP�JLYLQJ� HIIHFW� WR� WKH�$FW��7KH� GLVWULFW�
FRXUW�JUDQWHG�WKH�6WDWH·V�PRWLRQ�WR�GLVPLVV�WKH�FRPSODLQW��
KROGLQJ�WKDW�WKH�$FW�ZDV�QRW�SUHHPSWHG�EHFDXVH�LW�LV�D�ODZ�
RI�JHQHUDO�DSSOLFDWLRQ�DQG�WKH�WD[�LV�LPSRVHG�RQO\�DIWHU�
EHQHÀW�SD\PHQWV�KDYH�EHHQ�FDOFXODWHG��$SS����D²��D����D�

���6,,$�DSSHDOHG�DQG��LQ�WKH�6L[WK�&LUFXLW��ERWK�6,,$�
DQG�WKH�6WDWH�ZHUH�VXSSRUWHG�E\�QXPHURXV�DPLFL�FXULDH�12 

���� �6,,$�ZDV�VXSSRUWHG�E\�DPLFL�,URQ�:RUNHUV�+HDOWK�)XQG�
RI�(DVWHUQ�0LFKLJDQ��3OXPEHUV�/RFDO�1R�� ��� ,QVXUDQFH�)XQG��
5RRIHUV�/RFDO�1R������6HFXULW\�%HQHÀW�7UXVW�)XQG��3LSHÀWWHUV�
/RFDO�1R�� ���� ,QVXUDQFH�)XQG��3LSHÀWWHUV�/RFDO� ����5HWLUHH�
,QVXUDQFH�)XQG��'HWURLW�DQG�9LFLQLW\�7URZHO�7UDGHV�+HDOWK�DQG�
:HOIDUH�)XQG��(OHFWULFDO�:RUNHUV·� ,QVXUDQFH�)XQG��DQG�6KHHW�
0HWDO�:RUNHUV·�/RFDO�8QLRQ�1R�����,QVXUDQFH�7UXVW�)XQG��7KH�
6WDWH�ZDV�VXSSRUWHG�E\�WKH�0LFKLJDQ�$VVRFLDWLRQ�RI�+HDOWK�3ODQV��
0LFKLJDQ�+HDOWK�	�+RVSLWDO�$VVRFLDWLRQ��0LFKLJDQ�6WDWH�0HGLFDO�



16

7KH�FRXUW�RI�DSSHDOV�GHVFULEHG�(5,6$�SUHHPSWLRQ�DV�D�
´TXDJPLUH�µ�$SS����D��EXW�DIÀUPHG�WKH�GLVWULFW�FRXUW��7KH�
FRXUW�LQYRNHG�ZLWK�´VSHFLDO�IRUFHµ�D�SUHVXPSWLRQ�DJDLQVW�
IHGHUDO� SUHHPSWLRQ� EHFDXVH� WD[� ODZV� DUH� D� WUDGLWLRQDO�
DWWULEXWH�RI�VWDWH�VRYHUHLJQW\��$SS����D��$GRSWLQJ�D�QDUURZ�
FRQVWUXFWLRQ�RI�WKH�]RQH�RI�DFWLYLW\�WKDW� LV�SURWHFWHG�E\�
6HFWLRQ� ����D��� WKH� FRXUW� JDYH� VKRUW� VKULIW� WR� 6,,$·V�
FRQWHQWLRQV� WKDW� WKH�$FW� LPSHUPLVVLEO\� LQWHUIHUHV�ZLWK�
SODQ�DGPLQLVWUDWLRQ�DQG�EXUGHQV�ÀGXFLDULHV�ZLWK�D�KRVW�RI�
YDJXHO\�GHÀQHG�UHSRUWLQJ��GLVFORVXUH��UHFRUGNHHSLQJ�DQG�
DXGLW�UHTXLUHPHQWV�WKDW�GLUHFWO\�́ UHODWH>@�WRµ�WKH�GLVFKDUJH�
RI�WKHLU�IHGHUDOO\�SURWHFWHG�UHVSRQVLELOLWLHV��$SS����D²��D��
7KH� FRXUW� DOVR� H[SUHVVO\� UHMHFWHG� WKH�6HFRQG�&LUFXLW·V�
EURDGHU�FRQFHSWLRQ�RI�(5,6$�SUHHPSWLRQ�LQ�Liberty Mut. 
Ins. Co. v. Donegan, ����)��G������������G�&LU��������DQG�
LWV�UHOLDQFH�RQ�´WKH�SULQFLSOH�������WKDW�¶UHSRUWLQJ·�LV�D�FRUH�
(5,6$� IXQFWLRQ� VKLHOGHG� IURP�SRWHQWLDOO\� LQFRQVLVWHQW�
DQG� EXUGHQVRPH� VWDWH� UHJXODWLRQ�µ� FLWHG� WKH�Donegan 
GLVVHQW�ZLWK�DSSURYDO��DQG�KHOG�WKDW�(5,6$�SUHHPSWLRQ�LV�
OLPLWHG�RQO\�WR�VWDWH�ODZV�WKDW�LPSDFW�DQ�(5,6$�ÀGXFLDU\·V�
´DGPLQLVWUDWLRQ�RI�EHQHÀWV� WR�EHQHÀFLDULHV� �� �� �� �µ�$SS��
��D²��D��HPSKDVLV�LQ�RULJLQDO��

6,,$� ILOHG� D� SHWLWLRQ� IRU� D� ZULW� RI� FHUWLRUDUL� RQ�
'HFHPEHU�����������2Q�0DUFK����������WKLV�&RXUW�JUDQWHG�
WKH�SHWLWLRQ��YDFDWHG�WKH�MXGJPHQW��DQG�UHPDQGHG�WKH�FDVH�
IRU�IXUWKHU�FRQVLGHUDWLRQ�LQ�OLJKW�RI�LWV�GHFLVLRQ�XSKROGLQJ�
SUHHPSWLRQ� LQ�Gobeille. Self-Ins. Inst. of Am., Inc. v. 
Snyder������6��&W���������������PHP���

6RFLHW\��0LFKLJDQ� 2VWHRSDWKLF� $VVRFLDWLRQ�� 6PDOO� %XVLQHVV�
$VVRFLDWLRQ�RI�0LFKLJDQ��0LFKLJDQ�/HDJXH�IRU�3XEOLF�3ROLF\��$JLQJ�
6HUYLFHV�RI�0LFKLJDQ��0LFKLJDQ�&RXQW\�+HDOWK�3ODQ�$VVRFLDWLRQ��
+HDOWK�&DUH�$VVRFLDWLRQ�RI�0LFKLJDQ��DQG�0LFKLJDQ�$VVRFLDWLRQ�
RI�&RPPXQLW\�0HQWDO�+HDOWK�%RDUGV�
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2Q�-XO\���������� WKH�6L[WK�&LUFXLW� LVVXHG�D�GHFLVLRQ�
ZKLFK� UHDIILUPHG� DQG� ODUJHO\� WUDFNHG� LWV� RULJLQDO�
GHWHUPLQDWLRQ� WKDW� WKH�0LFKLJDQ� WD[� UHTXLUHG� RQO\�
LQFLGHQWDO� UHFRUG�NHHSLQJ�� QRW� D� EXUGHQVRPH� DPDVVLQJ�
RI�GDWD�QRW�UHTXLUHG�E\�(5,6$��7KH�6L[WK�&LUFXLW�UHDG�
Gobeille�DV�LQYROYLQJ�D�́ GLUHFW�UHJXODWLRQ�RI�D�IXQGDPHQWDO�
(5,6$�IXQFWLRQ�µ�$SS����D��GHVSLWH�WKH�IDFW�WKDW�WKH�VWDWH�
UHSRUWLQJ�UHTXLUHPHQW�LQ�Gobeille�KDG�HTXDOO\�QR�GLUHFW�
LPSDFW�RQ�D�SODQ·V�IHGHUDO�UHVSRQVLELOLWLHV��7KH�FRXUW�EHORZ�
VHL]HG�XSRQ�Gobeille’s UHIHUHQFH�WR�De Buono DV�LQGLFDWLQJ�
that Gobeille GLG� QRW� DSSO\� WR� REOLJDWLRQV� LPSRVHG� RQ�
(5,6$�SODQV�E\�VWDWH�WD[�ODZV�ZKRVH�LQFLGHQWDO�EXUGHQV�
ZHUH� WR�EH�HYDOXDWHG�XQGHU�De Buono DQG� WKH�&RXUW·V�
HDUOLHU�GHFLVLRQ�LQ�Travelers��)LQGLQJ�WKH�DGPLQLVWUDWLYH�
REOLJDWLRQV� LPSRVHG�E\�0LFKLJDQ� WR� EH� ´SHULSKHUDOµ� WR�
LWV�UHYHQXH�JHQHUDWLRQ�SXUSRVH�DQG�LWV�ÀQDQFLDO�EXUGHQV�
WR� EH� WDQJHQWLDO�� WKH� FRXUW� DJDLQ� UHMHFWHG�3HWLWLRQHU·V�
������D��FODLP�

7KH� FRXUW� FRQFOXGHG� LWV� DQDO\VLV� E\� REVHUYLQJ� WKDW�
EHFDXVH�WKH�SULQFLSDO�SXUSRVH�RI�WKH�$FW�LV�WR�´IDFLOLWDWH�
FROOHFWLRQ� RI� WKH� WD[�µ� WKLV� FDVH� ´IDOOV� LQ� WKH�De Buono 
DQG�Travelers FDWHJRU\� RI� VWDWH� ODZV� WKDW� QHFHVVLWDWH�
LQFLGHQWDO� UHSRUWLQJ� DQG� UHFRUGNHHSLQJ� DQG� WKXV� DUH�
QRW�SUHHPSWHG³DV�RSSRVHG�WR�WKH�Gobeille FDWHJRU\�RI�
VWDWH� ODZV�SUHHPSWHG�E\�(5,6$�EHFDXVH� WKH\�GLUHFWO\�
UHJXODWH�(5,6$·V�HVVHQWLDO�UHSRUWLQJ�DQG�UHFRUGNHHSLQJ�
IXQFWLRQV�µ�$SS����D�

7KLV�SHWLWLRQ�IRU�FHUWLRUDUL�IROORZHG�
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REASONS FOR GRANTING THE PETITION

Certiorari Should Be Granted To Eliminate The 
'LUHFW�&RQÁLFW�%HWZHHQ�7KH�'HFLVLRQ�%HORZ�$QG�
The Decisions Of This Court, Including Gobeille

7KLV�&RXUW�YDFDWHG�WKH�SULRU�MXGJPHQW� LQ�WKLV�FDVH�
DQG�UHPDQGHG�LW�WR�WKH�FRXUW�RI�DSSHDOV�IRU�UHFRQVLGHUDWLRQ�
LQ� OLJKW� RI� LWV� RSLQLRQ� LQ�Gobeille�� 7KH� 6L[WK�&LUFXLW��
KRZHYHU��GLG�QRW�PHDQLQJIXOO\�DSSO\�WKH�Gobeille analysis 
LQ�WKH�GHFLVLRQ��,QVWHDG��WKH�FRXUW�SDLG�RQO\�OLS�VHUYLFH�WR�
WKLV�&RXUW·V�SUHFHGHQW�DQG�GLVWLQJXLVKHG�WKLV�FDVH�IURP�
Gobeille� RQ� WKH�EDVLV� WKDW��XQOLNH� WKH�9HUPRQW� ODZ�� WKH�
0LFKLJDQ�$FW�ZDV�QRW�D�́ GLUHFW�UHJXODWLRQ�RI�D�IXQGDPHQWDO�
(5,6$�IXQFWLRQ�µ�$SS����D��EHFDXVH�LWV�FRUH�SXUSRVH�ZDV�
WD[�FROOHFWLRQ��QRW�GDWD�UHSRUWLQJ��%XW�D�IDLWKIXO�DSSOLFDWLRQ�
RI�WKH�Gobeille�DQDO\VLV�LQ�WKLV�FDVH�OHDGV�WR�WKH�LQH[RUDEOH�
FRQFOXVLRQ�WKDW�WKH�6L[WK�&LUFXLW·V�RSLQLRQ�RQ�UHPDQG�LV�LQ�
FRQÁLFW�ZLWK�WKLV�&RXUW·V�SUHFHGHQW�DQG�PXVW�EH�UHYHUVHG��
7D[� FROOHFWLRQ� LV� QR�PRUH� VDFURVDQFW� WKDQ� ´WKH�6WDWH·V�
WUDGLWLRQDO�SRZHU�WR�UHJXODWH�LQ�WKH�DUHD�RI�SXEOLF�KHDOWK�µ�
see Gobeille������6��&W��DW������ZKLFK�WKLV�&RXUW�KHOG�FRXOG�
´QRW�VXIÀFH�WR�DYRLG�IHGHUDO�SUH�HPSWLRQ�µ�id.�$FFRUGLQJO\��
WKH�6L[WK�&LUFXLW·V�UHOLDQFH�XSRQ�WKLV�&RXUW·V�GHFLVLRQV�LQ�
Travelers DQG�De Buono�DV�FUHDWLQJ�D�EODQNHW�H[HPSWLRQ�
IRU�VWDWH�WD[�UHJXODWLRQ�HYHQ�ZKHQ�LW�LQYDGHV�WKH�IHGHUDOO\�
UHJXODWHG�GRPDLQ�RI�FRUH�(5,6$�IXQFWLRQV�LV�PLVSODFHG�
DQG�FDQQRW�ZLWKVWDQG�VFUXWLQ\�

7KH�0LFKLJDQ�+HDOWK�,QVXUDQFH�$FW�LPSRVHV�ÀQDQFLDO�
DQG� DGPLQLVWUDWLYH� EXUGHQV� RQ� WKH� FRUH�� KHDOWK� FODLPV�
SD\PHQW� IXQFWLRQ�RI�(5,6$�SODQV� LQ�0LFKLJDQ��&ODLPV�
SDLG�E\�WKH�SODQV�RQ�EHKDOI�RI�EHQHÀFLDULHV�DUH�GLUHFWO\�
WD[HG�DQG�0LFKLJDQ�GLFWDWHV�QHZ�UHSRUWLQJ�DQG�UHFRUG�
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NHHSLQJ�UHTXLUHPHQWV�LQ�FRQQHFWLRQ�ZLWK�FODLP�SD\PHQWV��
7KHVH� UHTXLUHPHQWV�GR�QRW� DULVH� LQGLUHFWO\� IURP�6WDWH�
SURJUDPV�DLPHG�DW� WKH�EXVLQHVV� FRPPXQLW\� LQ�JHQHUDO�
VXFK�DV�JDUQLVKPHQW�DVVLVWDQFH�RU�PLQLPXP�ZDJH�SROLFLHV��
See Mackey v. Lanier Collection Agency & Serv., Inc., 486 
8�6��������������KROGLQJ�WKDW�WKH�DSSOLFDWLRQ�RI�D�JHQHUDO�
VWDWH�JDUQLVKPHQW�VWDWXWH�WR�(5,6$�ÀGXFLDULHV�ZDV�QRW�
SUHHPSWHG�PHUHO\�EHFDXVH�UHVSRQGLQJ�WR�D�JDUQLVKPHQW�
RUGHU�PLJKW�DIIHFW�SODQ�FRVWV���5DWKHU��(5,6$�SODQV�DUH�
D�SULQFLSDO�WDUJHW�RI�0LFKLJDQ·V�ODZ�EHFDXVH�RI�WKHLU�FRUH�
DFWLYLW\³PDNLQJ�SD\PHQWV�WR�SURYLGHUV�RQ�EHKDOI�RI�SODQ�
EHQHÀFLDULHV�

%\�DQ\�UHDVRQDEOH�FRQVWUXFWLRQ�RI�������D�·V�ODQJXDJH��
0LFKLJDQ·V� ODZ� ´UHODWH>V@� WRµ� DQ� HPSOR\HH� EHQHÀW� SODQ�
DQG� VKRXOG� EH� SUHHPSWHG� XQGHU�(5,6$� �� ����D�� DQG�
WKH�SUHFHGHQWV�RI� WKLV�&RXUW�� ,QGHHG�� WKH�&RXUW·V�PRVW�
UHFHQW�LQWHUSUHWDWLRQ�RI�������D��LQ�Gobeille VKRXOG�KDYH�
PDGH�WKLV�DQ�a fortiori�FDVH�IRU�SUHHPSWLRQ�SDUWLFXODUO\�
ZKHQ�WKLV�&RXUW�YDFDWHG�DQG�UHPDQGHG�WKH�SULRU�GHFLVLRQ�
EHORZ�LPPHGLDWHO\�DIWHU�GHFLGLQJ�Gobeille��1HYHUWKHOHVV��
WKH�FRXUW�EHORZ�UHDIÀUPHG�LWV�SULRU�UHMHFWLRQ�RI�������D��
SUHHPSWLRQ� E\� FRQWLQXLQJ� WR� DSSO\� DQ� LQDSSURSULDWH�
SUHVXPSWLRQ�DJDLQVW�SUHHPSWLRQ��,W�DOVR�PLVLQWHUSUHWHG�
DQG�H[SDQGHG�WKH�OLQH�RI�FDVHV�LQYROYLQJ�RQO\�DQ�LQGLUHFW�
LPSDFW�RQ�(5,6$�SODQV�IURP�6WDWH�LPSRVLWLRQV�RQ�VHUYLFH�
SURYLGHUV�WR�WKH�SODQ��7KLV�VOHLJKW�RI�KDQG�ZDV�GHVLJQHG�
WR� IDVKLRQ� D�QDUURZLQJ� RI� �� ����D�� SUHHPSWLRQ� WR�6WDWH�
PDQGDWHV�WKDW�JRYHUQ�WKH�DGPLQLVWUDWLRQ�RI�(5,6$�SODQV�
LQ�FRQÁLFW�ZLWK�IHGHUDO�UHTXLUHPHQWV��7KDW�FRQVWUDLQHG��
DQWL�WH[WXDO� UHDGLQJ�RI�������D�³IROORZLQJ� WKH�Gobeille 
GLVVHQW�UDWKHU�WKDQ�WKH�&RXUW·V�RSLQLRQ��Gobeille, 136 S. 
&W��DW����²���³FDQQRW�EH�DOORZHG�WR�VWDQG�
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A. The Strong Presumption Against Section 514 
Preemption Of State Tax Laws Invoked By The 
Sixth Circuit Is Unwarranted And Inconsistent 
With Gobeille.

7KH�6L[WK�&LUFXLW� LPSHUPLVVLEO\� WLSSHG� WKH� �� ����
VFDOH�E\�LQYRNLQJ�D�VWURQJ�SUHVXPSWLRQ�DJDLQVW�������D��
SUHHPSWLRQ�RI�VWDWH�WD[�ODZV��6SHFLÀFDOO\��WKH�FRXUW�KHOG�
WKDW� ´WKH� SUHVXPSWLRQ� WKDW�&RQJUHVV� GRHV� QRW� LQWHQG�
WR�SUHHPSW�VWDWH� ODZV�DSSOLHV�ZLWK�VSHFLDO� IRUFH� LQ� WKLV�
FDVH�µ�$SS���D��6XFK�D�P\RSLF�UHDGLQJ�RI�������D���GHVSLWH�
&RQJUHVV·V� GHOLEHUDWH� FKRLFH� RI� SUHHPSWLYH� ODQJXDJH�
ZKRVH�EUHDGWK�KDV�EHHQ�UHSHDWHGO\�HPSKDVL]HG�E\�WKLV�
&RXUW�DQG�&RQJUHVV·V�H[SUHVV�UHFRJQLWLRQ�WKDW�(5,6$�FDQ�
DQG�GRHV�SUHHPSW�VWDWH�WD[�ODZV��LV�SODLQO\�LQFRQVLVWHQW�
with Gobeille.

In Gobeille�� WKH�6WDWH� RI�9HUPRQW� UHTXLUHG� KHDOWK�
LQVXUHUV� DQG�SURYLGHUV�� DPRQJ� RWKHU� RUJDQL]DWLRQV�� WR�
UHSRUW�DQ\�LQIRUPDWLRQ�UHODWHG�WR�KHDOWKFDUH�FRVWV��SULFHV��
TXDOLW\� DQG� XVH� IRU� WKH� VWDWH� WR� EXLOG� DQ� DOO�LQFOXVLYH�
KHDOWKFDUH�GDWDEDVH��7KLV�&RXUW�KHOG�WKDW�WKH�9HUPRQW�
ODZ��´ZKLFK�FRPSHOV�SODQV�WR�UHSRUW�GHWDLOHG�LQIRUPDWLRQ�
DERXW� FODLPV� DQG�SODQ�PHPEHUV�� ERWK� LQWUXGHV�XSRQ� ¶D�
FHQWUDO�PDWWHU�RI�SODQ�DGPLQLVWUDWLRQ·�DQG�¶LQWHUIHUHV�ZLWK�
QDWLRQDOO\�XQLIRUP�SODQ�DGPLQLVWUDWLRQ�·µ�Gobeille, 136 S. 
&W��DW������FLWDWLRQ�RPLWWHG���$V�D�UHVXOW��WKLV�&RXUW�KHOG�
WKDW� ´>S@UH�HPSWLRQ� LV� QHFHVVDU\� WR� SUHYHQW� WKH�6WDWHV�
IURP� LPSRVLQJ� QRYHO�� LQFRQVLVWHQW�� DQG� EXUGHQVRPH�
UHSRUWLQJ�UHTXLUHPHQWV�RQ�SODQV�µ�Id.

7KLV�&RXUW�DOVR� FDUHIXOO\�H[SODLQHG� WKDW�9HUPRQW·V�
ODZ�FRXOG�QRW�́ EH�VDYHG�E\�LQYRNLQJ�WKH�6WDWH·V�WUDGLWLRQDO�
SRZHU�WR�UHJXODWH�LQ�WKH�DUHD�RI�SXEOLF�KHDOWK�µ�Id.�DW������
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´(5,6$�SUH�HPSWV�D�VWDWH�ODZ�WKDW�UHJXODWHV�D�NH\�IDFHW�
RI�SODQ�DGPLQLVWUDWLRQ�HYHQ� LI� WKH�VWDWH� ODZ�H[HUFLVHV�D�
WUDGLWLRQDO�VWDWH�SRZHU�µ�Id.�%HFDXVH�́ UHSRUWLQJ��GLVFORVXUH��
DQG�UHFRUGNHHSLQJ�DUH�FHQWUDO�WR��DQG�DQ�HVVHQWLDO�SDUW�RI��
WKH�XQLIRUP�V\VWHP�RI�SODQ�DGPLQLVWUDWLRQ�FRQWHPSODWHG�
E\�(5,6$�µ�id.�DW������9HUPRQW·V�RUGHULQJ�(5,6$�SODQV�
´WR�UHSRUW�GHWDLOHG�LQIRUPDWLRQ�DERXW�WKH�DGPLQLVWUDWLRQ�RI�
EHQHÀWVµ�FRQVWLWXWHG�́ D�GLUHFW�UHJXODWLRQ�RI�D�IXQGDPHQWDO�
(5,6$�IXQFWLRQ�µ� id.�DW������$�VWDWH·V�QREOH�REMHFWLYHV��
´GR>@� QRW� WUDQVIRUP� WKLV� GLUHFW� UHJXODWLRQ� RI� D� ¶FHQWUDO�
PDWWHU� RI� SODQ� DGPLQLVWUDWLRQ·� LQWR� DQ� LQQRFXRXV� DQG�
SHULSKHUDO�VHW�RI�DGGLWLRQDO�UXOHV�µ�Id.

7KH�6L[WK�&LUFXLW�UXOLQJ�KHUH�DOVR�PXVW�EH�RYHUWXUQHG�
EHFDXVH� LWV� WDOLVPDQLF� LQFDQWDWLRQ� RI� D� ´VSHFLDO� IRUFHµ�
WKDW�FDELQV�WKH�H[SUHVV�SUHHPSWLRQ�FODXVH�RI�������D��KDV�
QR�EDVLV�LQ�WKLV�&RXUW·V�MXULVSUXGHQFH��7KH�6L[WK�&LUFXLW�
UXOLQJ�DWWHPSWHG�WR�GLVWLQJXLVK�WKH�0LFKLJDQ�$FW�IURP�
WKH�9HUPRQW� ODZ�EDVHG�RQ� LWV� IDOODFLRXV�FRQFOXVLRQ� WKDW�
´RQO\� GLUHFW� UHJXODWLRQV� RI� IXQGDPHQWDO� IXQFWLRQV� DUH�
SUHHPSWHG�µ�$SS����D��DQG�WKH�0LFKLJDQ�$FW��XQOLNH�WKH�
9HUPRQW� ODZ�� GRHV� QRW� GLUHFWO\� UHJXODWH� DQ\� LQWHJUDO�
DVSHFWV� RI�(5,6$��7KH� FRXUW� KHOG� WKDW� DW� LWV� FRUH�� WKH�
SXUSRVH�RI�WKH�$FW�LV�´WR�JHQHUDWH�WKH�UHYHQXH�QHFHVVDU\�
WR�IXQG�0LFKLJDQ·V�REOLJDWLRQV�XQGHU�0HGLFDLG�µ�$SS����D��
DQG�WKDW�LWV�UHSRUWLQJ�DQG�UHFRUG�NHHSLQJ�UHTXLUHPHQWV�
DUH�PHUHO\�SHULSKHUDO��7KH�FRXUW�FRQFOXGHG�WKDW�EHFDXVH�
VWDWH�ODZV�LPSRVLQJ�RQO\�LQFLGHQWDO�UHSRUWLQJ�DQG�UHFRUG�
NHHSLQJ�EXUGHQV�DUH�QRW�SUHHPSWHG��WKH�0LFKLJDQ�$FW�LV�
QRW�SUHHPSWHG��$SS����D�

7KHVH� DUJXPHQWV� DUH� QRW� QHZ� DQG�PLUURU� WKRVH�
ZKLFK�ZHUH�VRXQGO\�UHMHFWHG�E\� WKLV�&RXUW� LQ�Gobeille. 
$OWKRXJK�JHQHUDOO\�WKHUH�LV�D�VWDUWLQJ�SUHVXPSWLRQ�WKDW�
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&RQJUHVV� GRHV� QRW� LQWHQG� WR� VXSSODQW� VWDWH� ODZ�� WKLV�
´JHQHUDOµ�UXOH�RI�HQJDJHPHQW�PXVW�JLYH�ZD\�ZKHUH��DV�
KHUH��(5,6$�H[SUHVVO\�DQG�PRVW�¶´FHUWDLQO\�FRQWHPSODWHG�
WKH�SUHHPSWLRQ�RI�VXEVWDQWLDO�DUHDV�RI� WUDGLWLRQDO�VWDWH�
UHJXODWLRQ�µ·�Gobeille������6��&W��DW������TXRWLQJ�California 
Division of Labor Standards Enforcement v. Dillingham 
Construction, N.A., Inc.������8�6��������������������7KXV��
´>D@Q\� SUHVXPSWLRQ� DJDLQVW� SUH�HPSWLRQ��ZKDWHYHU� LWV�
>VSHFLDO@�IRUFH�LQ�RWKHU�>JHQHUDO@�LQVWDQFHV��FDQQRW�YDOLGDWH�
D� VWDWH� ODZ� WKDW� HQWHUV� D� IXQGDPHQWDO� DUHD� RI�(5,6$�
UHJXODWLRQ�DQG�WKHUHE\�FRXQWHUV�WKH�IHGHUDO�SXUSRVH�LQ�
WKH�ZD\�WKLV�VWDWH�ODZ�GRHV�µ�Id.

Gobeille�FRQÀUPV�WKLV�UHVXOW��UHJDUGOHVV�RI�ZKHWKHU�
WKH� WUDGLWLRQDO� VWDWH� LQWHUHVW� DVVHUWHG� LV� WD[DWLRQ� DV�
RSSRVHG�WR�SXEOLF�KHDOWK��,QGHHG��WKH�PRWLYH�RI�WKH�6WDWH��
ZKHWKHU�HQKDQFHPHQW�RI�LWV�KHDOWKFDUH�GDWDEDVH�RU�LWV�WD[�
FROOHFWLRQ��LV�QRW�DQ�DSSURSULDWH�EDVLV�IRU�OLPLWLQJ�WKH�HIIHFW�
RI������D���7KH�JXLGLQJ�SULQFLSOH�RI�VWDWXWRU\�SUHHPSWLRQ�
DQDO\VLV�LV�WKDW�WKH�LQWHQW�RI�&RQJUHVV�PXVW�SUHYDLO��7KDW�
SULQFLSOH�LV�ÀUPO\�HVWDEOLVKHG�LQ�Gobeille, consistent with 
D�ORQJ�OLQH�RI�VWDWXWRU\�SUHHPSWLRQ�FDVHV��Id.�7KH�6L[WK�
&LUFXLW·V�KROGLQJ�WR�WKH�FRQWUDU\�LV�LQ�GLUHFW�RSSRVLWLRQ�WR�
Gobeille��DQG�FHUWLRUDUL�VKRXOG�EH�JUDQWHG�WR�UHVROYH�WKLV�
FOHDU�FRQÁLFW�

B. A So-Called Presumption Against Preemption 
Cannot Rescue A Newly Minted State Law Like 
The Michigan Act.

7KH�GHFLVLRQ�EHORZ� LQGHSHQGHQWO\�ZDUUDQWV� UHYLHZ�
EHFDXVH� WKH� 6L[WK� &LUFXLW·V� UHOLDQFH� RQ� DQ� LPSOLHG�
SUHVXPSWLRQ�DJDLQVW�SUHHPSWLRQ�DULVLQJ�IURP�0LFKLJDQ·V�
WUDGLWLRQDO� H[HUFLVH� RI� WD[LQJ� DXWKRULW\� LV� VHULRXVO\�
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PLVWDNHQ��&RQWUDU\� WR� WKH� FRXUW·V� SUHPLVH� EHORZ�� WKH�
0LFKLJDQ� $FW� LV� QRW� HQWLWOHG� WR� DQ\� WUDGLWLRQ�EDVHG�
SUHVXPSWLRQ�DJDLQVW�SUHHPSWLRQ�EHFDXVH��OLNH�WKH�9HUPRQW�
VFKHPH�� LW� LV� D�QHZO\�PLQWHG� VWDWH� ODZ� WKDW� VSHFLÀFDOO\�
WDUJHWV�(5,6$�ÀGXFLDULHV�LQ�QDPH�DQG�VXEVWDQFH�

(5,6$� SUHHPSWLRQ� SUHFHGHQWV� RFFDVLRQDOO\� KDYH�
UHIHUUHG�WR�DQ�LPSOLHG�SUHVXPSWLRQ�DJDLQVW�SUHHPSWLRQ�13 
%XW� ZKDWHYHU� WKH� YDOLGLW\� RI� WKDW� SUHVXPSWLRQ� LQ�
VLWXDWLRQV�ZKHUH�&RQJUHVV� KDV� QRW� H[SUHVVO\� DGRSWHG�
SUHHPSWLRQ� ODQJXDJH�� LW�GRHV�QRW� VXUYLYH�DQDO\VLV�KHUH�
IRU�VHYHUDO�UHDVRQV��)LUVW��VLPLODU�WR�9HUPRQW·V�GHFLVLRQ�
WR�´PDQGDWH>@�UHSRUWLQJ�WR�EXLOG�D�KHDOWKFDUH�GDWDEDVH�µ�
$SS����D��WKH�0LFKLJDQ�$FW�ZDV�DGRSWHG�LQ�������DOPRVW�
40 years after�(5,6$�ZDV�HQDFWHG��DQG�H[SUHVVO\�WDUJHWV�
(5,6$�FRYHUHG�HQWLWLHV�E\�QDPH��VR�LW�PDNHV�QR�VHQVH�WR�
H[WHQG�WKH�$FW�VSHFLDO�SURWHFWLRQ�IURP�DQ�H[SUHVV�IHGHUDO�
SUHHPSWLRQ�SURYLVLRQ� DQG�SODFH� D� WKXPE�RQ�0LFKLJDQ·V�
VLGH�RI�WKH�VFDOH�EDVHG�RQ�SXUSRUWHG�ÀGHOLW\�WR�WUDGLWLRQDO�
SULQFLSOHV� RI� IHGHUDOLVP��See Donegan�� ����)��G� DW� ����
Q��� �´>&@ROOHFWLQJ� >KHDOWK@� GDWD� FDQ� KDUGO\� EH� GHHPHG�
¶KLVWRULF·³PRVW�VXFK�ODZV�ZHUH�HQDFWHG�RQO\�ZLWKLQ�WKH�
ODVW�WHQ�\HDUV�µ���aff’d������6��&W�������������

13.  See, e.g., De Buono������8�6��DW������UHLWHUDWLQJ�WKDW�WKH�
&RXUW�PXVW�JR�EH\RQG�WKH�WH[W�RI�(5,6$�´WR�HYDOXDWH�ZKHWKHU�
WKH�QRUPDO�SUHVXPSWLRQ�DJDLQVW�SUH�HPSWLRQ�KDV�EHHQ�RYHUFRPH�
LQ�D�SDUWLFXODU�FDVHµ���Dillingham������8�6��DW������DSSO\LQJ�WKH�
´SUHVXPSWLRQ�WKDW�(5,6$�GLG�QRW�LQWHQG�WR�VXSSODQWµ�WKH�VWDWH�
law); Travelers������8�6��DW������´>:@H�KDYH�QHYHU�DVVXPHG�OLJKWO\�
WKDW�&RQJUHVV�KDV�GHURJDWHG�VWDWH�UHJXODWLRQ��EXW�LQVWHDG�KDYH�
DGGUHVVHG�FODLPV�RI�SUH�HPSWLRQ�ZLWK�WKH�VWDUWLQJ�SUHVXPSWLRQ�
WKDW�&RQJUHVV�GRHV�QRW�LQWHQG�WR�VXSSODQW�VWDWH�ODZ�µ���
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6HFRQG��(5,6$� LWVHOI� ZDV� H[SUHVVO\� LQWHQGHG� WR�
SUHHPSW� VWDWH� WD[� ODZV��See ���8�6�&�� �� �����E�����%�
�L�� �´1RWKLQJ� LQ� VXESDUDJUDSK� �$�� VKDOO� EH� FRQVWUXHG�
WR� H[HPSW� IURP� VXEVHFWLRQ� �D�� RI� WKLV� VHFWLRQ� �� �� �� DQ\�
6WDWH� WD[� ODZ� UHODWLQJ� WR� HPSOR\HH�EHQHÀW� SODQV�µ���$V�
RQH�FRXUW�RI�DSSHDOV�KDV�REVHUYHG��´&RQJUHVV� LQWHQGHG�
WKDW� WKH� VDPH� SUHHPSWLRQ� DQDO\VLV� VKRXOG� DSSO\� WR�
VWDWH�WD[�ODZV�DV�WR�RWKHU�VWDWH�ODZV�µ�Ret. Fund Tr. of 
Plumbing v. Franchise Tax Bd.������)��G��������������WK�
&LU�� ������� ,Q� DGRSWLQJ�(5,6$��&RQJUHVV� VSHFLÀFDOO\�
UHMHFWHG� D� SURSRVDO� WR� LQFOXGH� DQ� H[FHSWLRQ� WKDW�ZRXOG�
KDYH�DOORZHG�VWDWHV�H[SUHVVO\�́ WR�SUHVFULEH�WKH�UXOHV�DQG�
UHJXODWLRQV�JRYHUQLQJ�WKH�WD[�TXDOLÀFDWLRQV�DQG�WD[DWLRQ�
RI� �� �� �� HPSOR\HH�EHQHÀW�SODQ>V@�µ�Id.� DW�������$QG�ZKHQ�
&RQJUHVV�DPHQGHG�(5,6$�LQ������WR�VDYH�D�+DZDLL�WD[�
ODZ�IURP�SUHHPSWLRQ��LW�UHLWHUDWHG�WKDW�´>S@UHHPSWLRQ�LV�
FRQWLQXHG�ZLWK�UHVSHFW�WR�������DQ\�6WDWH�WD[�ODZ�UHODWLQJ�
WR� HPSOR\HH� EHQHILW� SODQV�µ� Id. at 1278 (citing H.R. 
&RQI��5HS��1R�� ��²����� ��WK�&RQJ��� �G�6HVV�� ��� ��������
reprinted in������8�6�&�&�$�1���������������$FFRUGLQJO\��
WKH� 6L[WK�&LUFXLW·V� VROLFLWXGH� IRU� WKH�0LFKLJDQ�$FW� LV�
XQZDUUDQWHG��7KHUH�LV�VLPLODUO\�QR�VXSSRUW�IRU�WKDW�FRXUW·V�
VXJJHVWLRQ�WKDW�WKH�REYLRXV�SRWHQWLDO�IRU�FRQÁLFWLQJ�VWDWH�
UHSRUWLQJ�DQG�UHFRUGNHHSLQJ�UHTXLUHPHQWV�DULVLQJ�IURP�
SRWHQWLDOO\�GLIIHULQJ�FRQFHSWV�RI�FRYHUHG�EHQHÀFLDULHV�DQG�
SD\PHQWV� LV� LPPXQH� IURP�VFUXWLQ\�XQOHVV�DQG�XQWLO�DQ�
XQVSHFLÀHG�QXPEHU�RI�0LFKLJDQ·V�VLVWHU�VWDWHV�DGRSW�DQG�
LPSRVH�VLPLODU�WD[� ODZV�ZLWK�FRQÁLFWLQJ�DGPLQLVWUDWLYH�
UHTXLUHPHQWV�14

14. �&RQWUDU\�WR�WKH�FRXUW�RI�DSSHDOV·�UHDVRQLQJ��$SS����D�Q����
D�SUHHPSWLRQ�DQDO\VLV�FDQQRW�WXUQ�RQ�ZKHWKHU�multiple�VWDWHV�KDYH�
DGRSWHG�VLPLODUO\�LQWUXVLYH��FRQÁLFWLQJ�OHJLVODWLRQ��EHFDXVH�DPRQJ�
RWKHU� WKLQJV� WKDW�PRGH� RI� DQDO\VLV�ZRXOG� SHUPLW� WKH� DGRSWLRQ� RI�
VWDWH� ODZV� WKDW� YLRODWH� WKH� IHGHUDO�PDQGDWH� DQG� LQYLWH� DUELWUDU\�
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7KLUG��WKLV�&RXUW�KDV�UHSHDWHGO\�UHMHFWHG�WKH�QRWLRQ�
WKDW� WKH� LPSOLHG� SUHVXPSWLRQ� DJDLQVW� SUHHPSWLRQ� KDV�
DQ\�UHDO�IRUFH�ZKHUH��DV�KHUH��D�VWDWH�ODZ�WDUJHWV�(5,6$�
ILGXFLDULHV� IRU� UHJXODWLRQ� DQG� UXQV� DIRXO� RI�(5,6$·V�
SUHHPSWLYH�PDQGDWH��$V�WKH�&RXUW�QRWHG�LQ�Dillingham, 
����8�6�� DW� ����� ´(5,6$� FHUWDLQO\� FRQWHPSODWHG� WKH�
SUH�HPSWLRQ� RI� VXEVWDQWLDO� DUHDV� RI� WUDGLWLRQDO� VWDWH�
UHJXODWLRQ�µ�Accord Egelhoff������8�6��DW������´>:@H�KDYH�
QRW�KHVLWDWHG�WR�ÀQG�VWDWH�IDPLO\� ODZ�SUH�HPSWHG�ZKHQ�
LW� FRQÁLFWV�ZLWK�(5,6$� RU� UHODWHV� WR�(5,6$�SODQV�µ���
Boggs v. Boggs������8�6����������²�����������KROGLQJ�WKDW�
´WKHUH�>ZD@V�D�FRQÁLFW�>EHWZHHQ�WKH�VWDWH�ODZ�DQG�(5,6$@��
ZKLFK� VXIÀFH>G@� WR� UHVROYH� WKH� FDVHµ� HYHQ� WKRXJK� WKH�
VWDWH�ODZ�´LPSOHPHQW>HG@�SROLFLHV�DQG�YDOXHV�O\LQJ�ZLWKLQ�
WKH� WUDGLWLRQDO� GRPDLQ� RI� WKH�6WDWHVµ���1RWKLQJ� LQ� WKLV�
&RXUW·V�SUHFHGHQWV�SHUPLWV�D�VWDWH� WR�DYRLG�DQ�H[SUHVV�
IHGHUDO�SUHHPSWLYH�PDQGDWH�E\�LQVLVWLQJ�WKDW�LW�LV�PHUHO\�
H[HUFLVLQJ�́ DQ�¶LPSRUWDQW�DWWULEXWH�RI�VWDWH�VRYHUHLJQW\�·µ�
$SS���D�

GHWHUPLQDWLRQV�DV�WR�ZKHWKHU�WKH�DFFUHWLRQ�RI�VXFK�ODZV�KDV�UHDFKHG�
D�PDJLFDO�WLSSLQJ�SRLQW��Gobeille������6��&W��DW������´$�SODQ�QHHG�QRW�
ZDLW�WR�EULQJ�D�SUH�HPSWLRQ�FODLP�XQWLO�FRQIURQWHG�ZLWK�QXPHURXV�
LQFRQVLVWHQW�REOLJDWLRQV�DQG�HQFXPEHUHG�ZLWK�DQ\�HQVXLQJ�FRVWV�µ���
,QVWHDG��WKH�SURSHU�LQTXLU\�LV�ZKHWKHU�PXOWLSOH�VWDWH�UHJXODWLRQ�RI�
D�VLPLODU�W\SH�could result�LQ�D�SDWFKZRUN�RI�SRWHQWLDOO\�FRQÁLFWLQJ�
VWDWH�UHJXODWLRQ�WKDW�WKH�IHGHUDO�VWDWXWH�ZDV�HQDFWHG�WR�HOLPLQDWH�
RU�DYRLG��See, e.g., Rowe v. N.H. Motor Transp. Ass’n������8�6�������
�����������������KROGLQJ�WKDW�IHGHUDO�FDUULHU�OHJLVODWLRQ�SUHHPSWHG�
0DLQH�WREDFFR�ODZ�EHFDXVH�´DOORZ>LQJ@�0DLQH�GLUHFWO\�WR�UHJXODWH�
FDUULHU�VHUYLFHV�ZRXOG�SHUPLW�RWKHU�6WDWHV�WR�GR�WKH�VDPH��������>ZKLFK@�
FRXOG�HDVLO\�OHDG�WR�D�SDWFKZRUN�RI�VWDWH�>UHTXLUHPHQWV@µ���see also 
Memphis Bank & Tr. Co. v. Garner������8�6�����������	�Q����������
�UHMHFWLQJ�DUJXPHQW�WKDW�LPSDFW�RI�VWDWH�WD[�ZDV�de minimis when 
DOO����VWDWHV�PLJKW�DGRSW�FRPSDUDEOH�SURYLVLRQV���
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C. The Decision Below Wrongly Invoked De Buono 
And Travelers To Constrain Section 514(a) 
Preemption Of State Enactments Addressing 
Core ERISA Plan Functions.

7KH� 6L[WK� &LUFXLW·V� UHOLDQFH� RQ�De Buono DQG�
Travelers� IRU� WKH� SURSRVLWLRQ� WKDW� WKH� WUDGLWLRQDO� VWDWH�
SRZHU� RI� WD[DWLRQ� FUHDWHV� D� EODQNHW� H[HPSWLRQ� IURP�
(5,6$�SUHHPSWLRQ��RU�D�PRUH�UHVWULFWLYH�LPSDFW�DQDO\VLV�
IRU�DVVHVVLQJ�WKH�$FW·V�UHODWLRQ�WR�(5,6$��LV�PLVSODFHG��,Q�
UHDFKLQJ�LWV�KROGLQJ��WKH�6L[WK�&LUFXLW�LPSURSHUO\�IRFXVHG�
RQ�WKLV�&RXUW·V�GLFWD�WKDW�´>W@KH�DQDO\VLV�PD\�EH�GLIIHUHQW�
ZKHQ�DSSOLHG�WR�D�VWDWH�ODZ��VXFK�DV�D�WD[�RQ�KRVSLWDOV��WKH�
HQIRUFHPHQW� RI�ZKLFK�QHFHVVLWDWHV� LQFLGHQWDO� UHSRUWLQJ�
E\�(5,6$�SODQV�µ�Gobeille������6��&W��DW������FLWLQJ�De 
Buono,�����8�6��������%XW�DV�LV�HYLGHQW�IURP�WKH�ODQJXDJH�
TXRWHG� DERYH��Gobeille FDUHIXOO\� QRWHG� WKDW�De Buono 
DURVH�IURP�D�́ WD[�RQ�KRVSLWDOVµ�ZKHUH�(5,6$�SUHHPSWLRQ�
ZDV�VRXJKW�EHFDXVH�FHUWDLQ�SODQV�ZHUH�WKHLU�RZQ�VHUYLFH�
SURYLGHUV�VXEMHFW�WR�WD[�LQ�WKDW�FDSDFLW\��7KXV��WKH�HIIHFW�
RQ�(5,6$·V�FRUH�IXQFWLRQV�ZDV�LQGLUHFW³DQ�LQFUHDVH�LQ�
FRVW³DQG� LQGLVWLQJXLVKDEOH� IURP�RWKHU� FRVW� FKDQJH� LQ�
VHUYLFHV�SURFXUHG�E\�(5,6$�SODQV�

0LVWDNHQO\�� WKH� FRXUW� RI� DSSHDOV� UHOLHG� XSRQ� WKLV�
&RXUW·V�DSSURYDO�RI�VWDWH�OHYLHV�LQ�De Buono DQG�Travelers 
WR� FRQFOXGH� WKDW� WKH�0LFKLJDQ�$FW� LV� QRW� SUHHPSWHG��
,W� UHDVRQHG� WKDW� WKH�$FW� KDV� RQO\� LQFLGHQWDO� HIIHFWV� RQ�
(5,6$�SODQV�DQG�DGPLQLVWUDWRUV��DQG�LW�OHIW�XQGLVWXUEHG�
WKH� GLVWULFW� FRXUW·V� FRQFOXVLRQ� WKDW� WKH�$FW� LV� D� ODZ� RI�
´JHQHUDO�DSSOLFDELOLW\�µ�$SS���D��%XW�WKH�0LFKLJDQ�WD[�LV�
UHDGLO\�GLVWLQJXLVKDEOH�DQG�WULJJHUV�(5,6$�SUHHPSWLRQ�
EHFDXVH�LW�LPSRVHV�DGPLQLVWUDWLYH�EXUGHQV�RQ�FRUH�(5,6$�
IXQFWLRQV�WKDW�ZHUH�QRW�SUHVHQW�LQ�WKH�VWDWH�WD[�VWDWXWHV�
XSKHOG�LQ�De Buono DQG�Travelers.
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In De Buono�� WKH� SODQ� ZDV� QRW� EHLQJ� WD[HG� LQ�
FRQQHFWLRQ�ZLWK�FRUH�SODQ�DGPLQLVWUDWLRQ��,QVWHDG��WKH�WD[�
DW�LVVXH�ZDV�RQ�WKH�EXVLQHVV�LQFRPH�RI�D�KRVSLWDO�WKDW�MXVW�
KDSSHQHG�WR�EH�RZQHG�E\�DQ�(5,6$�SODQ������8�6��DW������
6LPLODUO\��WKH�UHSRUWLQJ�UHODWHG�WR�KRVSLWDO�DGPLQLVWUDWLRQ��
QRW�SODQ�DGPLQLVWUDWLRQ�LWVHOI��Id.�1RU�GLG�WKH�1HZ�<RUN�
VWDWXWH� VXEMHFW�(5,6$�SODQV� WR� VWDWH� VDQFWLRQV� LI� WKH�
(5,6$�SODQ�GLG�QRW�SURSHUO\�UHSRUW�IDFWV�UHODWLQJ�WR�SODQ�
DGPLQLVWUDWLRQ�DQG�WKH�FDOFXODWLRQ�RI�VWDWH�WD[HV�DULVLQJ�
RXW�RI�(5,6$�FODLP�DGPLQLVWUDWLRQ��7KLV�&RXUW�FRQFOXGHG��
EDVHG�RQ�WKHVH�IDFWV��WKDW�D�GLUHFW�KRVSLWDO�WD[�ZRXOG�QRW�
EH�SUHHPSWHG�EHFDXVH�́ WKH�LQGLUHFW�LPSDFW�>RI�WKH�WD[@�RQ�
WKH�IXQG·V�>SODQ�DGPLQLVWUDWLRQ@�GHFLVLRQV�ZRXOG�EH�LQ�DOO�
UHOHYDQW�UHVSHFWV� LGHQWLFDO� WRµ� WKH� LPSDFW�RI� WD[LQJ�WKH�
IXQG�GLUHFWO\��Id. at 816.

In Travelers�� ����8�6�� DW� ����� WKH�&RXUW� UHMHFWHG�
DQ�(5,6$� SUHHPSWLRQ� FKDOOHQJH� WR� D�1HZ�<RUN� ODZ�
WKDW� UHJXODWHG�KRVSLWDO� UDWHV� WKURXJKRXW� WKH�6WDWH�DQG�
HQFRXUDJHG� SDUWLFLSDWLRQ� LQ� %OXH� &URVV�%OXH� 6KLHOG�
SODQV�E\�UHTXLULQJ�KRVSLWDOV³LQFOXGLQJ�KRVSLWDOV�RZQHG�
E\� (5,6$�FRYHUHG� HQWLWLHV³WR� FROOHFW� VXUFKDUJHV�
IURP�SDWLHQWV�ZKRVH�KRVSLWDO�ELOOV�ZHUH�SDLG�E\�FHUWDLQ�
FRPPHUFLDO��QRQ�%OXH�&URVV�%OXH�6KLHOG�LQVXUHUV��7KHUH��
WKH�&RXUW� SRLQWHG� RXW� WKDW�1HZ�<RUN�ZDV� DGGUHVVLQJ�
(5,6$�HQWLWLHV�DV�KRVSLWDO�RZQHUV�DQG�PRGLI\LQJ�WKH�FRVW�
RI�KRVSLWDO�VHUYLFHV�QRW�UHJXODWHG�E\�(5,6$�

Thus, in both De Buono DQG�Travelers, the Court 
UHMHFWHG�(5,6$�SUHHPSWLRQ�FKDOOHQJHV�WR�VWDWH�VWDWXWHV�
WKDW�ZHUH�JHQHUDOO\�DSSOLFDEOH� WR�HPSOR\HUV�DQG�KHDOWK�
VHUYLFH�SURYLGHUV�ZLWKRXW�UHJDUG�WR�WKHLU�(5,6$�FDSDFLW\��
,Q� RWKHU�ZRUGV�� WKHUH�ZDV�QR� ´EXW�IRUµ� QH[XV�EHWZHHQ�
(5,6$� SODQ� RSHUDWLRQV� DQG� WKH� VWDWH·V� UHJXODWLRQ� RI�
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SODQ� ÀGXFLDULHV��%HFDXVH� WKH� VWDWH� ODZV� DW� LVVXH�ZHUH�
GLUHFWHG�DW�(5,6$�HQWLWLHV�LQ�WKHLU�FDSDFLW\�DV�HPSOR\HUV�
RU� FRQVXPHUV�� RU� LQ� VRPH� RWKHU� FDSDFLW\� XQUHODWHG� WR�
WKH� SHUIRUPDQFH� RI�(5,6$� UHVSRQVLELOLWLHV�� WKH�&RXUW�
GHWHUPLQHG�WKDW�WKH�ODZV�ZHUH�QRW�SUHHPSWHG�E\�6HFWLRQ�
����D���DW�OHDVW�DEVHQW�D�GHPRQVWUDWHG�VXEVWDQWLDO�LPSDFW�
RQ�SODQ�DGPLQLVWUDWLRQ�

$FFRUGLQJ�WR�WKH�GHFLVLRQ�EHORZ��WKH�$FW·V�´SRWHQWLDO�
HIIHFWV�DUH�WR�FXW�WKH�SODQV·�SURÀWV³DV�GLG�WKH�VXUFKDUJHV�
XSKHOG�LQ�Travelers�DQG�De Buono³DQG�WR�FUHDWH�ZRUN�
LQGHSHQGHQW�RI�WKH�FRUH�IXQFWLRQV�RI�(5,6$�µ�$SS����D��
7KH� FRXUW·V� FKDUDFWHUL]DWLRQ�PLVVHV� WKH� IRUHVW� IRU� WKH�
WUHHV��KRZHYHU��EHFDXVH�LQ�FRQWUDVW�WR�WKH�VWDWH�ODZV�WKDW�
ZHUH�XSKHOG� LQ�Travelers, De Buono�� DQG� RWKHU� UHFHQW�
GHFLVLRQV�� WKH�$FW� GRHV� QRW� LPSDFW�(5,6$�ÀGXFLDULHV�
LQFLGHQWDOO\�LQ�IXUWKHUDQFH�RI�D�JHQHUDO�VWDWH�SXUSRVH�WKDW�
KDV�QRWKLQJ�WR�GR�ZLWK�WKH�SHUIRUPDQFH�RI�WKHLU�IHGHUDOO\�
SURWHFWHG�IXQFWLRQV��,QVWHDG��WKH�$FW�GHOLEHUDWHO\�WDUJHWV�
ÀGXFLDULHV�IRU�UHJXODWLRQ�precisely because they handle 
large payment streams for healthcare services on behalf 
of beneficiaries� DQG� VDGGOHV� WKHP�ZLWK� EXUGHQVRPH�
FRPSOLDQFH�� SD\PHQW� DQG� UHSRUWLQJ� UHTXLUHPHQWV� IRU�
WKH�6WDWH·V�FRQYHQLHQFH��6SHFLÀFDOO\�� WKH�$FW� �L�� IRFXVHV�
RQ�HQWLWLHV�WKDW�GLUHFW�SD\PHQWV�WR�KHDOWKFDUH�SURYLGHUV� 
see 0LFK��&RPS��/DZV������������V�� �GHÀQLWLRQ�RI�´SDLG�
FODLPVµ����LL��WDUJHWV�(5,6$�FRYHUHG��VHOI�LQVXUHG�JURXS�
KHDOWK� SODQV� E\� QDPH�� see id.� �� ���������K�� �GHÀQLWLRQ�
RI� ´JURXS�KHDOWK� SODQµ����� �LLL�� DQG� ]HURHV� LQ� RQ� VHYHUDO�

���� �6,,$�GRHV�QRW�FRQWHQG�WKDW�WKH�0LFKLJDQ�$FW�LV�SUHHPSWHG�
PHUHO\�EHFDXVH�LW�UHIHUHQFHV�(5,6$�FRYHUHG�HQWLWLHV�E\�QDPH��EXW�
EHFDXVH�LQ�FRQFHSWLRQ��SXUSRVH�DQG�HIIHFW�WKH�$FW�WDUJHWV�(5,6$�
FRYHUHG�HQWLWLHV�IRU�EXUGHQVRPH�UHJXODWLRQ�EDVHG�VROHO\�RQ�WKHLU�
H[HUFLVH�RI�IHGHUDOO\�SURWHFWHG�IXQFWLRQV�
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HVVHQWLDO� ´FRUH� IXQFWLRQVµ� RI�(5,6$�ZHOIDUH� EHQHILW�
SODQV��WKH�SURFHVVLQJ�DQG�GLVEXUVHPHQW�RI�SD\PHQWV�IRU�
KHDOWKFDUH� VHUYLFHV� RQ�EHKDOI� RI� SODQ�EHQHÀFLDULHV� DQG�
WKH� UHSRUWLQJ� GXWLHV� DWWHQGDQW� WR� WKRVH� IXQFWLRQV�� Id. 
�����������V���GHÀQLWLRQ�RI�´SDLG�FODLPVµ��

$� JHQHUDOO\� DSSOLFDEOH� ODZ� LV� RQH� WKDW� UHJXODWHV�
´DUHDV�ZKHUH�(5,6$�KDV�QRWKLQJ�WR�VD\�µ�Egelhoff������
8�6�� DW� ���� �TXRWLQJ�Dillingham�� ����8�6�� DW� ������ QRW�
RQH� WKDW�VHHNV� WR� OHYHUDJH�SODQ�RSHUDWLRQV� IRU�D�VWDWH·V�
EHQHÀW��1RQH�RI�WKLV�&RXUW·V�SUHFHGHQWV�KROGV�RU�VXJJHVWV�
WKDW�D�VWDWH�ODZ�GRHV�QRW�UHODWH�WR�´WKH�VXEMHFW�PDWWHUV�
FRYHUHG�E\�(5,6$�µ�Shaw v. Delta Air Lines, Inc., 463 
8�6�����������������PHUHO\�EHFDXVH�LW�SXUSRUWV�WR�DGYDQFH�
D�GLIIHUHQW�JRDO�OLNH�UHYHQXH�FROOHFWLRQ��See, e.g., Gade v. 
Nat’l Solid Wastes Mgmt. Ass’n,�����8�6�����������������
�´:KDWHYHU� WKH� SXUSRVH� RU� SXUSRVHV� RI� WKH� VWDWH� ODZ��
SUH�HPSWLRQ� DQDO\VLV� FDQQRW� LJQRUH� WKH� HIIHFW� RI� WKH�
FKDOOHQJHG� VWDWH� DFWLRQ� RQ� WKH�SUH�HPSWHG�ÀHOG�µ���7KH�
FRXUW� RI� DSSHDOV� H[SUHVVHG� FRQFHUQ� WKDW�� XQGHU�6,,$·V�
YLHZ��´(5,6$�ZRXOG�SUHHPSW�DQ\�VWDWH� ODZV�UHTXLULQJ�
(5,6$�FRYHUHG� HQWLWLHV� WR� VXEPLW� LQFRPH�WD[� UHWXUQV��
SURSHUW\�WD[� UHWXUQV�� RU� HPSOR\PHQW� UHFRUGV�µ� $SS��
��D��7KDW� FRQFHUQ� GRHV� QRW� VXUYLYH� VFUXWLQ\�� KRZHYHU��
EHFDXVH�VXFK�ODZV�KDYH�QR�EXW�IRU�UHODWLRQVKLS�WR�(5,6$�
IXQFWLRQV��DQG�SUHHPSWLQJ�WKH�0LFKLJDQ�$FW�ZRXOG�KDYH�
QR�LPSDFW�RQ�WKH�W\SHV�RI�JHQHUDOO\�DSSOLFDEOH�VWDWH�ODZV�
WKDW�WKLV�&RXUW�KDV�SUHYLRXVO\�VXVWDLQHG�DJDLQVW�(5,6$�
SUHHPSWLRQ�FKDOOHQJHV�

)XUWKHUPRUH�� WKH� $FW� QHFHVVDULO\� LPSDFWV� SODQ�
GHVLJQ� DQG� WKH� DUUDQJHPHQWV� EHWZHHQ� DQG� DPRQJ�
(5,6$�VSRQVRUV��DGPLQLVWUDWRUV�DQG�EHQHÀFLDULHV��3ODQ�
DGPLQLVWUDWRUV�PXVW�UHPLW�WR�WKH�6WDWH�RQ�D�FRQWLQXLQJ�
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TXDUWHUO\� EDVLV� DQG� EHDU� WKH� DGPLQLVWUDWLYH� FRVWV� RI�
FRPSOLDQFH�� EXW� WKH�$FW� GHOHJDWHV� QR� WD[LQJ� DXWKRULW\�
WR�WKHP�DQG�PHUHO\�LQYLWHV�WKHP�WR�VHHN�UHLPEXUVHPHQW�
IURP�́ LQGLYLGXDO>V@��HPSOR\HU>V@�DQG�JURXS�KHDOWK�SODQ>V@�µ�
Id. ����������D�����7KH�DOPRVW�LQHYLWDEOH�FRQVHTXHQFH�RI�
WKH�6WDWH·V� LPSRVLWLRQ� LV� WKDW� DGPLQLVWUDWRUV�ZLOO� VHHN�
WR� DPHQG�(5,6$�SODQ� GRFXPHQWV� WR� UHTXLUH� DGYDQFH�
SD\PHQWV�IURP�VSRQVRUV�RU�SODQ�EHQHÀFLDULHV�VXEMHFW�WR�
UHWURDFWLYH�DGMXVWPHQW�DQG�FUHGLW�DV�WKH�QHZ�WD[�OLDELOLW\�
LV�WUXHG�XS�WR�WKH�FDOFXODWLRQ�RI�DFWXDO�SD\PHQWV�PDGH�WR�
VHUYLFH�SURYLGHUV��7KHUH�LV��WKHUHIRUH��QRWKLQJ�´WHQXRXV��
UHPRWH�� RU� SHULSKHUDOµ� DERXW� WKH�0LFKLJDQ�$FW��Shaw, 
����8�6��DW�����Q�����EHFDXVH�LW�GHOLEHUDWHO\�RYHUOD\V�DQ�
(5,6$� SODQ·V� UHVSRQVLELOLW\� WR� ´SURFHVV>@� FODLPV� DQG�
GLVEXUVH>@�EHQHÀWVµ� WR� VHUYH� WKH�6WDWH·V� LQWHUHVW� LQ� WD[�
FROOHFWLRQ�� JUDIWV� DGGLWLRQDO�� VWDWH�VSHFLÀF� EXUGHQV� RQ�
DGPLQLVWUDWRUV�� XQGHUPLQHV�(5,6$·V� JRDO� RI� QDWLRQDO�
XQLIRUPLW\��DQG�RSHQV�WKH�SODQ·V�SURFHGXUHV�DQG�UHSRUWV�
XS� WR� DXGLW� DQG� VHFRQG�JXHVVLQJ� LQ� IXUWKHUDQFH� RI� WKH�
6WDWH·V�UHYHQXH�JRDOV�

$W�ERWWRP��WKH�0LFKLJDQ�$FW�LV�SUHHPSWHG�EHFDXVH�LW�
´relate[s] to�������HPSOR\HH�EHQHÀW�SODQVµ�ZLWKLQ�WKH�RUGLQDU\�
PHDQLQJ�RI�WKDW�WHUP�DQG�UHJXODWHV�SODQ�DGPLQLVWUDWRUV�
RQ�WKH�EDVLV�RI�WKH�IXQFWLRQV�WKH\�SHUIRUP�LQ�WKH�GLVFKDUJH�
RI�WKHLU�IHGHUDOO\�SURWHFWHG�ÀGXFLDU\�REOLJDWLRQV��,QGHHG��
WKH�$FW�ZRXOG�QRW�WDUJHW�(5,6$�ÀGXFLDULHV�IRU�UHJXODWLRQ�
EXW�IRU�WKRVH�IXQFWLRQV�
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D. The Sixth Circuit’s Conclusion That Section 514(a) 
Is Limited To State Laws That Directly Regulate 
Administration Of ERISA Plans Rewrites Gobeille 
And Must Be Reversed.

7KH�6L[WK�&LUFXLW�ZURQJO\� FRQFOXGHG� WKDW� �� ����D��
VKRXOG� SUHHPSW� RQO\� ZKHQ� 6WDWH� ODZ� QHFHVVDULO\�
PRGLÀHG� WKH� DGPLQLVWUDWLRQ� RI�(5,6$�SODQV��$SS�� �D��
)RU� H[DPSOH�� WKH� FRXUW� UHMHFWHG�6,,$·V� DUJXPHQW� WKDW�
WKH�$FW·V�DGPRQLWLRQ� WKDW�SODQV�PDNH�DUUDQJHPHQWV� WR�
UHFRXS�WKHLU�WD[�SD\PHQW�IURP�EHQHÀFLDULHV�ZRXOG�force 
FKDQJHV�LQ�(5,6$�SODQV�EHFDXVH�UHFRXSPHQW�LWVHOI�ZDV�
QRW�PDQGDWHG��$SS����D²��D��6XFK�UHDVRQLQJ�LV�FRQWUDU\�
to Gobeille�RQ�ERWK�HIIHFW�DQG�QHFHVVLW\�

Gobeille WHDFKHV�WKDW�LW�LV�WKH�DUHD�RI�SODQ�IXQFWLRQ�WR�
ZKLFK�6WDWH�ODZ�UHODWHV��UDWKHU�WKDQ�LWV�LPSDFW�RQ�(5,6$�
FRPSOLDQFH��WKDW�JRYHUQV�������D���Gobeille, 136 S. Ct. at 
�����ÀQGLQJ�9HUPRQW� ODZ�SUHHPSWHG�EHFDXVH� LW�UHODWHG�
WR�DQ�DUHD�RI�SODQ�IXQFWLRQ�WKDW�LV�DQ�´LQWHUJUDO�DVSHFW�RI�
(5,6$µ³´UHSRUWLQJ�� GLVFORVXUH�� DQG� UHFRUGNHHSLQJµ���
While the Vermont statute in Gobeille GLG� QRW�PRGLI\�
IHGHUDO� UHSRUWLQJ� UHTXLUHPHQWV� QRU� IRUHFORVH�/LEHUW\�
0XWXDO� IURP� FRPSO\LQJ�ZLWK� WKHP�� LWV� LPSDFW� RQ� WKH�
FRUH�UHSRUWLQJ�IXQFWLRQV�FOHDUO\�ZDV�VXIÀFLHQW�WR�LQYRNH�
������D���Id.

6LPLODUO\��WKH�&RXUW�EHORZ�SXW�DVLGH�FRQFHUQV�DERXW�
SODQ�PRGLILFDWLRQ� EHFDXVH�0LFKLJDQ� GLG� QRW� SUHYHQW�
DGPLQLVWUDWRUV� IURP� DEVRUELQJ� WKH� IXOO� EXUGHQ� RI� WKH�
WD[��%XW� WKLV�&RXUW�KDV�PDGH�FOHDU� WKDW�ZKHUH�D� OLNHO\�
DQG� IRUHVHHDEOH� LPSDFW� RQ� SODQ� DGPLQLVWUDWLRQ� H[LVWV��
WKHUH�LV�QR�SUHFHGHQWLDO�VXSSRUW�IRU�WKH�SURSRVLWLRQ�WKDW�
WKH�SRVVLELOLW\�WKDW�SODQV�PLJKW�DYRLG�LW�E\�DFWLQJ�WR�WKHLU�
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GHWULPHQW�SUHFOXGHV�SUHHPSWLRQ��See Mut. Pharm. Co. v. 
Bartlett������6��&W������������²����������

/HWWLQJ�WKH�GHFLVLRQ�EHORZ�VWDQG�RQ�WKH�6L[WK�&LUFXLW·V�
UDWLRQDOH�ZRXOG�XQGHUFXW�Gobeille�DQG�SXW�WKH�ORZHU�FRXUWV�
EDFN� LQWR� WKH� YHU\� ´TXDJPLUHµ�Gobeille� VRXJKW� WR� GU\�
XS��7KLV�&RXUW�UHFHQWO\�KDV�HPSKDWLFDOO\�UHDIÀUPHG�WKH�
IXQGDPHQWDO�SULQFLSOH�WKDW�DGKHUHQFH�WR�LWV�GHFLVLRQV�E\�
LQIHULRU�FRXUWV�LV�PDQGDWRU\��Bosse v. Oklahoma������8�6��
BBB��1R����������������:/����������DW�
���2FW������������
�SHU�FXULDP���see also DIRECTV, Inc. v. Imburgia, 136 S. 
&W�������������������7KH�6L[WK�&LUFXLW·V�DWWHPSW�WR�HYDGH�
WKDW�UHVSRQVLELOLW\�VKRXOG�QRW�EH�FRXQWHQDQFHG�

E. The Court’s Attempt To Bring Clarity To The Field 
Of ERISA Preemption Stands At Risk Of Erosion 
By Overzealous States And Misguided Lower 
Courts.

'HVSLWH� WKLV� &RXUW·V� KROGLQJ� LQ�Gobeille, which 
ZDV� LQWHQGHG�WR�EULQJ�PXFK�QHHGHG�FODULW\� WR� WKH�DUHD�
RI�(5,6$� SUHHPSWLRQ�� WKH� 6L[WK�&LUFXLW� FRPPHQFHG�
LWV� DQDO\VLV� RQ� UHPDQG�� ODPHQWLQJ� WKH� IDFW� WKDW� LW�ZDV�
´RQFH�DJDLQµ�UHTXLUHG�WR�´QDYLJDWH�WKH�TXDJPLUH�WKDW�LV�
SUHHPSWLRQ�µ�$SS���D��7KLV�FRXOG�QRW�KDYH�EHHQ�WKH�UHVXOW�
WKH�&RXUW�HQYLVLRQHG��,Q�LVVXLQJ�LWV�GHFLVLRQ�LQ�Gobeille, 
WKH�&RXUW� SURYLGHG�JXLGDQFH� WKDW� VKRXOG�KDYH� HQDEOHG�
WKH�ORZHU�FRXUWV�WR�IXQFWLRQ�FRQVLVWHQWO\�DQG�XQLIRUPO\�LQ�
WKH�DUHD�RI�(5,6$�SUHHPSWLRQ��,QGHHG��LI�WKLV�FDVH�FRXOG�
KDYH�EHHQ�UHVROYHG�SUH�Gobeille��WKHUH�ZRXOG�KDYH�EHHQ�QR�
UHDVRQ�WR�YDFDWH�DQG�UHPDQG�WKH�SULRU�GHFLVLRQ�WR�WKH�6L[WK�
&LUFXLW��%XW�WKH�6L[WK�&LUFXLW�UHIXVHG�WR�JHW�WKH�PHVVDJH��
,QVWHDG�RI�IDLWKIXOO\�DSSO\LQJ�WKLV�&RXUW·V�SUHFHGHQW��WKH�
6L[WK�&LUFXLW·V�GHFLVLRQ�DGGV�WR�WKH�TXDJPLUH�DQG�LQYLWHV�
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ORZHU�FRXUWV�WR�DFW�DV�LI�Gobeille GRHV�QRW�PHDQ�ZKDW�LW�
says.

,QFRQJUXRXV�GHFLVLRQV�OLNH�WKDW�RI�WKH�6L[WK�&LUFXLW�
KDYH�OHG�QXPHURXV�FRPPHQWDWRUV�WR�QRWH�WKDW�WKH�(5,6$�
SUHHPSWLRQ�ÀHOG�UHPDLQV�´DW�OHDVW�DV�PXGGOHG�DV�LW�ZDV�
EHIRUH�WKH�>Gobeille@�GHFLVLRQ�µ16 To be sure, this sentiment 
LV� QRW�PHUHO\� DFDGHPLF�� DV� RWKHU� FRXUWV� KDYH�EHJXQ� WR�
IROORZ� WKH�6L[WK�&LUFXLW·V� OHDG� LQ� UHIXVLQJ� WR�HQJDJH� LQ�
WKRXJKWIXO� DQDO\VLV� DQG� DSSOLFDWLRQ� RI�Gobeille.17 This 
UHVXOW� LV� SDUWLFXODUO\� WURXEOLQJ� JLYHQ� WKDW�� SULRU� WR�
granting certiorari in Gobeille��WKH�&RXUW�ZDV�LPSORUHG�
WR�PRUH�EURDGO\�DGGUHVV�DQG�GHÀQH�ZKHQ�VWDWH�ODZV�DUH�
SUHHPSWHG�E\�(5,6$�18�8QOHVV�WKH�&RXUW�FOHDUO\�UHDIÀUPV�

���� �6WHSKHQ�5RVHQEHUJ��The Centre Barely Holds: ERISA 
Preemption After Gobeille v. Liberty Mutual Insurance Company, 
���7D[�0JPW��&RPSHQVDWLRQ�3ODQ��-������������$XJ������������See 
also� 3DWULFN�&��'L&DUOR��(OL]DEHWK�:LOVRQ�9DXJKDQ��The High 
Court’s Preemption Tango And The Future Of ERISA, LAW360 
�$SULO� ��� ������ DYDLODEOH� DW� KWWS���ZZZ�DOVWRQ�FRP�SXEOLFDWLRQV�
KLJK�FRXUWV�SUHHPSWLRQ�WDQJR���ODVW�YLVLWHG�6HSWHPEHU�����������
�GHVFULELQJ�WKH�SUHHPSWLRQ�DQDO\VLV�DV�DQ�¶¶HODERUDWH�GDQFH··��

17.  See, e.g., In re Anthem, Inc. Data Breach Litig., No. 
���0'�������/+.�������:/����������DW�

��²����1�'��&DO��0D\�
�����������UHIXVLQJ�WR�JLYH�Gobeille�GHWHUPLQDWLYH�ZHLJKW���Ctr. for 
Restorative Breast Surgery, L.L.C. v. Blue Cross Blue Shield of 
Louisiana��1R��&9��������������:/����������DW�
��	�Q�����(�'��
La. Aug. 10, 2016) (same); Thomas v. Aetna Life Ins. Co., No. 
�����&9�������-$0�.-1�������:/����������DW�

�²���(�'��&DO��
$XJ�������������VDPH���Vasquez v. Dillard’s, Inc., Case No. 114810, 
�����:/����������DW�

��²����2NOD��6HSW�������������VDPH��

���� �$PLFXV�%ULHI�RI�3URIHVVRU�(GZDUG�$��=HOLQVN\�DV�$PLFXV�
&XULDH� LQ� 6XSSRUW� RI�1HLWKHU�3DUW\��1R�� ������� �8�6�� 6HSW�� ���
�������See also�(GZDUG�$��=HOLQVN\��Gobeille v. Liberty Mutual��
An Opportunity to Correct the Problems of ERISA Preemption, 
����&RUQHOO�/��5HY��2QOLQH�����������
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Gobeille’s FRUH�IXQFWLRQ�DQDO\VLV��������D��FKDOOHQJHV�ZLOO�
FRQWLQXH�WR�DULVH�DQG�EH�ZURQJO\�GHFLGHG��SXWWLQJ�(5,6$�
SODQV�LQ�MHRSDUG\�DQG�GRLQJ�JUHDW�YLROHQFH�WR�FRQJUHVVLRQDO�
LQWHQW�XQGHU�������D��

,Q� DGGLWLRQ� WR� WKH� XQDEDWHG� PRUDVV� RI� MXGLFLDO�
GHFLVLRQV�DWWHPSWLQJ�WR�QDYLJDWH�(5,6$�SUHHPSWLRQ��WKH�
GHFLVLRQ�EHORZ�UHTXLUHV�LPPHGLDWH�FRUUHFWLRQ�EHFDXVH�LW�
HQFRXUDJHV� WKH� SUROLIHUDWLRQ� RI� VLPLODU� VWDWH� ODZV� WKDW�
WDUJHW�(5,6$�ÀGXFLDULHV�IRU�EXUGHQVRPH�UHJXODWLRQ�

$V�WKLV�&RXUW�KDV�REVHUYHG��´>W@KH�EDVLF�WKUXVW�RI�WKH�
>(5,6$@�SUH�HPSWLRQ�FODXVH�������>L@V�WR�DYRLG�D�PXOWLSOLFLW\�
RI�UHJXODWLRQ� LQ�RUGHU� WR�SHUPLW� WKH�QDWLRQDOO\�XQLIRUP�
DGPLQLVWUDWLRQ�RI�HPSOR\HH�EHQHÀW�SODQV�µ�Travelers������
8�6��DW������see also Fort Halifax Packing Co. v. Coyne, 
����8�6��������������QRWLQJ�WKDW�DQ�HPSOR\HU�WDNHV�RQ�D�
KHDY\�EXUGHQ�ZKHQ� LW�GHFLGHV�WR�RIIHU�EHQHÀWV�SODQV�WR�
LWV�HPSOR\HHV��DQG�WKDW�´>W@KH�PRVW�HIÀFLHQW�ZD\�WR�PHHW�
WK>LV� EXUGHQ@� LV� WR� HVWDEOLVK� D� XQLIRUP� DGPLQLVWUDWLYH�
VFKHPH�µ�ZKLFK�LV�´GLIÀFXOW�WR�DFKLHYH�������LI�D�EHQHÀW�SODQ�
LV�VXEMHFW�WR�GLIIHULQJ�UHJXODWRU\�UHTXLUHPHQWV�LQ�GLIIHULQJ�
6WDWHVµ��� ,I� WKH�GHFLVLRQ�EHORZ� LV� QRW� UHYHUVHG��(5,6$�
SODQ� DGPLQLVWUDWRUV� �LQFOXGLQJ�(5,6$� DGPLQLVWUDWRUV�
WKDW�RSHUDWH�SODQV�LQ�PXOWLSOH�VWDWHV��ZLOO�EH�WKUHDWHQHG�
ZLWK�D�SUROLIHUDWLRQ�RI�FRQÁLFWLQJ�VWDWH�ODZV�WKDW��VLPLODU�
WR�WKH�0LFKLJDQ�$FW��LPSURSHUO\�WDUJHW�(5,6$�SODQV�ZLWK�
EXUGHQVRPH�DQG�SRWHQWLDOO\�FRQÁLFWLQJ�VWDWH�UHJXODWLRQ�
WR�IXUWKHU�VWDWH�LQWHUHVWV�DQG�WKUHDWHQ�SODQV�ZLWK�VKDUSO\�
LQFUHDVLQJ� FRPSOLDQFH� FRVWV��See, e.g., Buckman Co. v. 
Pls.’ Legal Comm.������8�6�������������������QRWLQJ�WKDW�
´FRPSO\LQJ�ZLWK� >D� IHGHUDO@� UHJXODWRU\� UHJLPH� LQ� WKH�
VKDGRZ�RI����VWDWHV·�������UHJLPHV�ZLOO�GUDPDWLFDOO\�LQFUHDVH�
WKH� EXUGHQV� IDFLQJ� >WKRVH� DWWHPSWLQJ� WR� FRPSO\@µ��� cf. 
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North Dakota v. United States������8�6������������������
�%UHQQDQ��-���FRQFXUULQJ�LQ�WKH�MXGJPHQW�DQG�GLVVHQWLQJ�
LQ� SDUW�� �QRWLQJ� WKDW� WKH� GLIÀFXOWLHV� LPSRVHG� E\� VWDWH�
UHJXODWLRQ�FDQ�LQFUHDVH�́ H[SRQHQWLDOO\�LI�DGGLWLRQDO�6WDWHV�
DGRSW�HTXLYDOHQW�UXOHVµ���,QGHHG��WKH�YLJRURXV�RSSRVLWLRQ�
WKDW�VHYHQ�VWDWHV³LQFOXGLQJ�VWDWHV�RXWVLGH�RI�WKH�6HFRQG�
&LUFXLW³SUHYLRXVO\�H[SUHVVHG�RQ�FHUWLRUDUL�WR�WKH�GHFLVLRQ�
in Donegan�FRQÀUPV�WKDW�VWDWHV�ZLOO�FRQWLQXH�WR�WDUJHW�
(5,6$�ÀGXFLDULHV�ZLWK� UHJXODWLRQV� WKDW� H[SORLW� WKHLU�
IHGHUDOO\�UHJXODWHG�SODQ�UHVSRQVLELOLWLHV�XQOHVV�DQG�XQWLO�
WKLV�&RXUW�FODULÀHV�LWV�H[LVWLQJ�SUHFHGHQWV�DQG�VXSSOLHV�
D� EULJKW�OLQH�� EXW�IRU� UXOH� WKDW� LPSOHPHQWV� WKH� EURDG�
PDQGDWH�RI�������D��DQG�SXWV�DQ�HQG�WR�VXFK�LQWUXVLRQV�

CONCLUSION

)RU� WKH� IRUHJRLQJ� UHDVRQV�� WKH�&RXUW� VKRXOG� JUDQW�
6,,$·V�SHWLWLRQ�IRU�D�ZULW�RI�FHUWLRUDUL�
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